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¶ To promote better understanding amongst judicial officers of all ranks and from all parts of the 

Commonwealth of judicial independence issues and to explore the approach to those issues in different 

parts of the Commonwealth. 

¶ To promote greater awareness amongst the magistrates & judges of the Commonwealth, of international 

treaties and law relating to the development and access to justice, and to consider the practical 

application of that body of law; 

¶ ¢ƻ ŜƴƘŀƴŎŜ ƴŜǘǿƻǊƪƛƴƎ ǿƛǘƘƛƴ ǘƘŜ /ƻƳƳƻƴǿŜŀƭǘƘ aŀƎƛǎǘǊŀǘŜǎΩ ŀƴŘ WǳŘƎŜǎΩ !ǎǎƻŎƛŀǘƛƻƴ ƻƴ ƧǳŘƛŎƛŀƭ 

developments;  

 

 

¢ƘŜ !ǎǎƻŎƛŀǘƛƻƴ ǿŀǎ ŦƻǊƳŜŘ ƛƴ мфтл ŀǎ ǘƘŜ /ƻƳƳƻƴǿŜŀƭǘƘ aŀƎƛǎǘǊŀǘŜǎΩ !ǎǎƻŎƛŀǘƛƻƴ ŀƴŘ ƛƴ мфуу ŎƘŀƴƎŜŘ ƛǘǎ 

ƴŀƳŜ ǘƻ ǘƘŜ /ƻƳƳƻƴǿŜŀƭǘƘ aŀƎƛǎǘǊŀǘŜǎΩ ŀƴŘ WǳŘƎŜǎΩ !ǎǎƻŎƛŀǘƛƻƴ ƛƴ ƻǊŘŜǊ ǘƻ ǊŜŦƭŜŎǘ ƳƻǊŜ ŀŎŎǳǊŀǘŜƭȅ ƛǘǎ 

membership. 

Most Commonwealth countries and dependencies are represented in full membership which is open to 

national associations of magistrates, judges and any other judicial body. Associate membership is open to any 

individual who is a past or present member of any level of the judiciary or has connections with the courts 

within the Commonwealth.  

The aims and objectives of the Association are to:  

¶ Advance the administration of the law by promoting the independence of the judiciary; 

¶ Advance education in the law, the administration of justice, the treatment of offenders and the 
prevention of crime within the Commonwealth;  

¶ Disseminate information and literature on all matters of interest concerning the legal process within the 
various countries comprising in the Commonwealth 

 

άThe Rule of Law can only be observed if there is a strong and independent judiciary which is sufficiently 

equipped and prepared to apply such laws. Although it is highly desirable that the independence of the 

judiciary, as one of the arms of government, should be formally protected by constitutional guarantees, the 

best protection rests in the support of the government and people on the one hand, and in the competence 

and confidence of judges and magistrates in the performance of their offices on the other handΦέ  

 Victoria Falls Proclamation, Zimbabwe, 1994 

CMJA, Uganda House 

58-59 Trafalgar Square 

London WC2N 5DX 

Tel: (44) 20 7976 1007  Fax: (44) 20 7976 2394 

Email: info@cmja.org   

CONFERENCE WEBSITE: www.cmja.biz 

mailto:info@cmja.org
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The 17th Triennial Conference was held at the Michael Fowler Centre, Wellington, New 
Zealand at the invitation of the Chief Justice of New Zealand, Dame Sian Elias QC the 
judiciary and Ministry of Justice of New Zealand.  We would like to acknowledge the 
generosity of the Judiciary and the Ministry of Justice of  New Zealand. We are deeply 
grateful to The Law Foundation of New Zealand, the New Zealand Federation of JPs and to 
Thomson Reuters for their support.     
 
The Conference, organised by the CMJA was open to all Commonwealth judicial officers 
and others interested in justice in the Commonwealth.  The Conference attracted over 
330 people from 41 Commonwealth jurisdictions.  I am very grateful for the support of 
the Chairperson of the Steering Committee, Sheriff Douglas Allan, and members of the 
Steering Committee, the Chairperson of the Local Organising Committee, Justice William 
Young and the Secretary of the Local Organising Committee, Mrs Pauline Dear and Mr 
Robert Pigou from the Ministry of Justice  as well as the other members of the Local 
Organising Committee, the Director of Programmes, Judge Shamim Qureshi, our 
Conference Registrations Officer, Mrs Jo Twyman and our Executive and Admin Officer, 
Miss Temitayo Akinwotu  in the preparation of the Conference.  
 
We are also deeply grateful to all those who assisted the CMJA onsite during the 
Conference, including the members of the Local Organising Committee, judicial and 
ministerial staff. 
 
We are deeply grateful to the Elders of the Te Ati Awa tribe who assisted in ensuring the 
powhiri (Maori welcome) went smoothly during the Opening Ceremony and we are also 
very grateful for the participation of the children from the Nga Mokopuna School and 
Kelburn Normal School who sang and brought in the Commonwealth flags.  
 
We are also very grateful to all the speakers, panellists and contributors to the 
educational programme.  
 
IŀǾƛƴƎ ǘŀƪŜƴ ƛƴǘƻ ŀŎŎƻǳƴǘ ŦŜŜŘōŀŎƪ ŦǊƻƳ ŘŜƭŜƎŀǘŜǎ ŀǘǘŜƴŘƛƴƎ ǘƘŜ /aW!Ωǎ ǇǊŜǾƛƻǳǎ 
conferences, the format of the 17th Triennial Conference focused on discussions during 
panel sessions and breakout sessions. 
 
 
Dr Karen Brewer 
Secretary General 

 BACK TO CONTENTS PAGE 
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It is the middle of 2016 as I write my introduction to the report for the 2015 conference. It seems an 

age since we all flew across the continents to the far corner of the globe to attend in New Zealand. 

Some had easier journeys than others. The number of outward flights taken by one judge just to reach 

Wellington was five! When I explained his exceptionally difficult journey to the delegates in the 

auditorium, not only was there an ovation for this judgeôs efforts but it also brought home to us that the 

importance of the CMJA to judicial officers around the world should not be under-estimated. These are 

not just attendance-only conferences; they are a chance to meet and exchange views about difficulties 

faced by colleagues in different countries. A short conversation over a cup of tea can lead to further 

discussions and even international publicity about some unfair decision of an unsympathetic executive 

somewhere in the world. Equally I have found that such a brief conversation with a chief justice can 

actually trigger serious discussions about hosting a future conference. 

So my fellow conferees, I hope you agree that the long and arduous voyage to Wellington was well 

worth it. The conference days are always long and exhausting with the academic programme ending 

shortly before the evening social activities. The opening ceremony with the performance of the Maori 

welcome was a unique addition to the usual welcome speeches. We may have seen it performed in 

sports on the television screen before, but it was a memorable experience to be part of it ourselves.   

 

I hope the content of the academic programme was rewarding to everyone. The opening ceremony was 

followed by the keynote speech from Chief Wilton Littlechild, Commissioner of the Truth and 

Reconciliation Commission, Canada. Wearing his head-dress, he gave a truly spell-binding presentation 

highlighting the little-known historic suffering by the First Nation people, especially children, of 

Canada. Sadly he had to return to Canada immediately after his speech and was not available to 

contribute afterwards. It was the kind of speech that could never be topped over the four days of the 

academic programme but nevertheless many other judicial officers of all ranks did give extremely 

interesting speeches, either keynote or as part of a panel. It would be unfair if I mentioned some of 

those speakers by name but not others. However, full details can be viewed further on in this 

document. They were all formidable and informative speakers and I thank each of them for the effort 

they put into the preparation and presentation of their papers. 

 

My thanks go to the other participants who also assisted such as facilitating and chairing sessions, and 

of course, to all of the conferees for attending. All of them together created the success of the 

conference and I hope as many as possible will have been bitten by the CMJA-bug that makes us 

return year after year. I look forward to meeting you again at the future conferences. Finally, please 

remember I am always looking out for anyone wishing to volunteer to be a speaker or facilitator. 

Judge Shamim Qureshi 

Director of Programmes, CMJA 

 

 BACK TO CONTENTS PAGE 
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Please convey my warm thanks to the Members of the Commonwealth 
aŀƎƛǎǘǊŀǘŜǎΩ ŀƴŘ WǳŘƎŜǎΩ !ǎǎƻŎƛŀǘƛƻƴ ŦƻǊ ǘƘŜƛǊ ƭƻȅŀƭ ƎǊŜŜǘƛƴƎǎ, sent on the 
occasion of their Seventeenth Triennial Conference which is being held from 
13-18th September in Wellington, New Zealand 
 
As your Patron, I was interested to learn that the Association has been 
cooperating with the Commonwealth Lawyers Association and 
Commonwealth Legal Education Association to celebrate the Eight 
Hundredth Anniversary of the Magna Carta with a travelling exhibition 
Magna Carta to Commonwealth Charter.  
 
I much appreciate your thoughtfulness in writing as you did and, in return, 
send my best wishes for a most memorable an successful conference 
programme. 
 

ELIZABETH R. 
13th to 18th September 2015 

 BACK TO CONTENTS PAGE 



8 
 

One of the recurring concerns throughout the Commonwealth that had been expressed 
during the Conference was the increasing constraints being imposed on institutional 
independence by the inadequate provision of resources to the judiciary.  It was therefore 
proposed that the CMJA General Assembly adopt a resolution outlining concerns about the 
lack of sufficient resources.    
 
The following resolution was endorsed unanimously by the General Assembly: 
 
άRESOLUTION ON THE LACK OF SUFFICIENT RESOURCES PROVIDED TO THE COURTS  

Noting that jurisprudence and international conventions recognise that institutional 
independence is one of the fundamental pillars of judicial independence, 
Noting that in every Commonwealth country there are pressures to reduce the cost of 
providing justice, 
 
Noting that courts are expected to deliver results faster and with fewer resources, and 
 
Noting that there is an ever increasing tension between governments who have the 
responsibility to fund the administration of justice and the courts that have the obligation to 
deliver justice, 
 
Whereas, Paragraph IV of the Commonwealth (Latimer House) Principles on the Three 
Branches of Government states that adequate resources should be provided for the judicial 
system to operate, 
¢ƘŜ /ƻƳƳƻƴǿŜŀƭǘƘ aŀƎƛǎǘǊŀǘŜǎΩ ŀƴŘ WǳŘƎŜǎΩ !ǎǎƻŎƛŀǘƛƻƴ ƴƻǘŜǎ ǿƛǘƘ ŎƻƴŎŜǊƴ ǘƘŜ ŎƻƴǘƛƴǳŜŘ 
lack of sufficient resources provided to the courts in many Commonwealth countries,  
 
¢ƘŜǊŜŦƻǊŜ Σ ǘƘŜ DŜƴŜǊŀƭ !ǎǎŜƳōƭȅ ƻŦ ǘƘŜ /ƻƳƳƻƴǿŜŀƭǘƘ aŀƎƛǎǘǊŀǘŜǎΩ ŀƴŘ WǳŘƎŜǎΩ 
Association records that the provision of sufficient resources to the courts is a fundamental 
Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ƻōƭƛƎŀǘƛƻƴ ƻŦ ǘƘŜ 9ȄŜŎǳǘƛǾŜ ōǊŀƴŎƘ ƻŦ ƎƻǾŜǊƴƳŜƴǘέΦ 

 BACK TO CONTENTS PAGE 
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 Sunday 13th September 
0930-1600 CMJA Council meeting (by invitation only) 

1230-1400 CMJA Council and Chief Justices Lunch (by invitation only) 

1400-1700 Meeting of Chief Justices hosted by Chief Justice New Zealand 
(by invitation only) 

1400-1700 Registration of delegates 

1830 Welcome Reception  - Michael Fowler Centre 

 Monday 14th September 
0830-1700 Registration continues 

0845 Be seated for the Opening Ceremony 

0900-1030 Session 1:  
OPENING CEREMONY  

 Welcome  

 Procession of the Flags  

 Welcome  Speeches:  
The Rt. Hon. Dame Sian Elias, Chief Justice of New Zealand 
The Hon. John Vertes, President of the CMJA 
Conference  Opening :  The Rt Hon. John Key,  Prime Minister of New Zealand  

 CONFERENCE PHOTO 

1030-1100 TEA BREAK 

1100-1230 Notices and Introduction to Conference by Judge Shamim Qureshi, Director of 
Programmes, followed by 
Session 2: 
Keynote Speech:    Can We Get There From Here? Reconciliation and Canada's 
Indigenous Past 
Speaker:  Chief Wilton Littlechild, Commissioner, Truth and Reconciliation Commission, 
Canada   
Chair:  Judge Heemi Taumaunu, New Zealand-  

1230-1345 LUNCH 

1345-1515 Session 3A:  
Panel Session: ά/ǳǎǘƻƳ ŀƴŘ ǘƘŜ [ŀǿ ƛƴ ǘƘŜ /ƻƳƳƻƴǿŜŀƭǘƘέ  
Speaker 1:  Chief Justice Albert Palmer, Solomon Islands 
Speaker 2:  Justice Stephen Gagler, Australia  
Chair:  Mrs Katalaina Sapolu, Director Rule of Law Division, Commonwealth Secretariat   

Session 3B:  
Panel Session: άwŜƭƛƎƛƻǳǎ ŀƴŘ /ǳƭǘǳǊŀƭ LǎǎǳŜǎ ƛƴ ǘƘŜ /ƻǳǊǘǎέ 
Speaker 1:   Chief Judge Oluwafunmilayo Olajumoke Atilade,  Nigeria  
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1545-1700 Session 4:  Specialist Groups:  

A: Court Administration Issues  
 Magistrate Vincent Mugabo, Uganda 

B: Military Justice Systems- 
Chief Judge Christopher Hodson, New Zealand 

C: The Future Role of the Lay Judiciary  
aǊǎ wŀŎƘŜƭ hΩDǊŀŘȅ, New Zealand 

D: Environmental law:  
Justice Philip Waki, Kenya 
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E: Youth and Family Courts-  
Judge Andrew Becroft, New Zealand 

F: Cybercrime:    

Mr Paul Ash [DPMC] New Zealand 

1700-1800 Gender Section Meeting   

1830 Evening Reception hosted by The Hon. Amy Adams, Minister of Justice 

 Tuesday 15th September 
0900 Announcement of 2016 Conference 

0915-1030 Session 5:  

Keynote Speech:  άWǳŘƛŎƛŀƭ ƛƴŘŜǇŜƴŘŜƴŎŜ ƛƴ ŀ ŎƘŀƴƎƛƴƎ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ƭŀƴŘǎŎŀǇŜέ 
Speaker:  Lord John Thomas,  Lord Chief Justice of England and Wales   
Chair:   Chief Justice Jacqueline Matheson,  Canada 

1030-1100 TEA BREAK 

1100-1230 Session 6:  Breakout Session : ά9ƴǎǳǊƛƴƎ CŀƛǊƴŜǎǎ ƛƴ tǊƻŎŜŜŘƛƴƎǎέ 
Discussion Moderators: 

Group 1:  Chief Justice Sir John Muria, Kiribati   

Group 2:  Hon. John Lowndes, Australia  

Group 3:  Mrs Nicola Stoneham, Bermuda   

Group 4:  His Hon. Justice Charles Mkandawire, Malawi 

Group 5:  Mrs Bridget Shaw,  Jersey   

1230-1345 LUNCH 

1345-1515 Session 7A:  
Panel Session: ά5ŜŀƭƛƴƎ ǿƛǘƘ [ƛǘƛƎŀƴǘǎ ƛƴ tŜǊǎƻƴέ 
Speaker 1:       Chief Justice Sir Salamo Injia. Papua New Guinea   
Speaker 2:       Sheriff Robert Dickson, Scotland  
Chair:               Justice Nigel Mutuma, Zambia    

Session 7B:  
Panel Session: άLǎǎǳŜǎ ƛƴ DŜƴŘŜǊ-.ŀǎŜŘ ±ƛƻƭŜƴŎŜέ 
Speaker 1:      Justice Scholastica Omondi, Kenya 
Speaker 2:      Justice Richard Williams, Cayman Islands  
Chair:              Mrs  Olufolake Oshin, Nigeria   

1515-1545 TEA BREAK 

1545-1700 Session 8:  CMJA Regional Meetings: 
 Africa ς East, Central and Southern 

Africa ς West 

Atlantic and Mediterranean 

Caribbean 

Indian Ocean 

Pacific 

1830 Evening Reception hosted by Rt Hon. Dame Sian Elias, Chief Justice of New Zealand 

 Wednesday 16th September 
0900-0915 CMJA Endowment Fund 

Bailiff and Chief Justice William Bailhache, Jersey 

0915-1030 Session 9:  
Keynote Speech: άRecruitment, Retention and Discipline of Judicial Officers in Small 
Jurisdictionsέ 

Speaker: Chief Justice Margaret Ramsay-Hale, Turks and Caicos Islands   
Chair:  Mr Mark Guthrie, Legal Advisor, Rule of Law Division, Commonwealth 
Secretariat  

1030-1100 TEA BREAK 



11 
 

1100-1230 Session 10: Breakout Session: Issues involved in Mandatory Sentencing   
άDiscussion Moderators: 

Group 1:  His Hon. Chief Justice  Patu F M Sapolu, Samoa   

Group 2:  Justice Lynne Leitch, Canada 

Group 3:  Justice Rohini Marasinghe, Sri Lanka  

Group 4:  Judge Richard Cogswell, Australia 

Group 5:  Justice John Keitirima , Uganda 

1230-1345 LUNCH 

1345-1515 Session 11A:  
Panel Session: ά!ǇǇƭȅƛƴƎ ŎƻƴŎŜǇǘǎ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴ Rights in the national or 
ŘƻƳŜǎǘƛŎ ŎƻǳǊǘǎέ  
Speaker 1:  The Right Hon the Baroness Brenda Hale, UK Supreme Court  

Speaker 2: Chancellor Carl Singh, Guyana  
Chair:  The Hon. Justice Dr. Emmanuel Ugirashebuja, East African Court of Justice    

Session 11B: 
Panel Session: ά/ƭƻǎƛƴƎ the Borders: Current Developments in Refugee/Asylum [ŀǿέ  
Speaker 1:    Justice John Logan, Australia 
Speaker 2:   Justice Patrick Kiage, Kenya 
Chair:     Justice Scott Brooker, Canada 

1515-1545 TEA BREAK 

1545-1700 Session 12: 
Breakout Session:  ά²ǊƛǘƛƴƎ ƧǳŘƎƳŜƴǘǎ ŀƴŘ ŘŜƭƛǾŜǊƛƴƎ ŜȄ ǘŜƳǇƻǊŜ ƧǳŘƎƳŜƴǘǎέ 
Discussion Moderators: 

Group 1:   His Hon. Chief Justice Owen Paulsen, Tonga 

Group 2:  Justice Berna Collier, Australia an Mr Alan Collier, JP, Australia 

Group 3:  To be confirmed  

Group  4:  Lord Hope of Craighead, Scotland 

Group  5:  Justice Joseph Akamba, Ghana 

1830 Evening Reception at Government House hosted by the Administrator, the Rt. Hon. 
Dame Sian Elias 

 Thursday 17th September 
0900-0915 Thomson Reuters Presentation 

0915-1030 Session 13: 
Keynote Speech: άSexual Violence, Exploitation and Human Trafficking:  A 
/ƻƳƳŜƴǘŀǊȅ ƻƴ ǘƘŜ YŜƴȅŀ 9ȄǇŜǊƛŜƴŎŜέ  
paper by Justice Kalpana Rawal, Deputy Chief Justice, Kenya read by Justice Patrick 
Kiage, Kenya 
Chair:    Justice Brassington Reynolds, Guyana   

1030-1100 TEA BREAK 

1100-1230 Session 14A:  
Panel Session: άhǇǘƛƻƴǎ ŦƻǊ WǳŘƎŜǎ ǘŀƪƛƴƎ ŎƻƴǘǊƻƭ ƻŦ ŎǊƻǎǎ-examination of vulnerable 
ǿƛǘƴŜǎǎŜǎΚέ 
Speaker 1: Dr Emily Henderson, New Zealand 
Chair:          Bailiff and Chief Justice William Bailhache, Jersey  

Session 14B:  
Panel Session: ά¦ǎŜ ƻŦ 9ȄǇŜǊǘ 9ǾƛŘŜƴŎŜ ƛƴ ǘƘŜ /ƻǳǊǘǎέ 
Speaker 1:  Justice Susan Glazebrook, New Zealand   
Speaker 2:  His Hon. Justice Vasheist  Kokaram, Trinidad and Tobago 
Speaker 3:  Justice Clive Plaskett, South Africa 
Chair:         Chief Magistrate Orazio Rinaudo, Australia 

1230-1345 LUNCH 
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OPENING SPEECH  
By The Hon. John Vertes, Canada, President of the Commonwealth 
aŀƎƛǎǘǊŀǘŜǎΩ ŀƴŘ WǳŘƎŜǎΩ !ǎǎƻŎƛŀǘƛƻƴ  
 
Distinguished guests, friends, colleagues, ladies and gentlemen, welcome to the 17th 
Triennial Conference of the Commonwealth Magistrates and Judges Association. 
 
And, on behalf of all the members of the CMJA, encompassing judicial organizations and 
individuals in over 60 countries and territories, I thank our hosts, Chief Justice Sian Elias and 
her colleagues of the New Zealand judiciary, for welcoming us to this beautiful city. 
 
I want to thank the Maori people of New Zealand for welcoming us to their traditional 
territory. 
 
I also want to acknowledge the generous assistance of the New Zealand Ministry of Justice in 
making this conference possible and the support of the New Zealand Law Foundation and 
the Ministry of Foreign Affairs for aiding the participation at this conference of our judicial 
colleagues from several Pacific island states. 
 
And I very much wish to think our key sponsor, Thomson Reuters, for their support of this 
conference. 
 
It is particularly appropriate that we are here in New Zealand in this year that marks the 
800th anniversary of the signing of the charter that came to be known as Magna Carta. 
 
The ideas in that charter have resounded throughout history --- through the English Civil 
War; the English Revolution of 1688; the American War of Independence; the founding of 
the independent British Dominions, such as New Zealand, Australia and Canada; the rise of 
modern democratic institutions; and the fights for racial and gender equality. Magna Carta 
continues to play a role in the demand for meaningful rule of law as opposed to the arbitrary 
and capricious exercise of executive power. Indeed, it was Eleanor Roosevelt who, in 1948 
when she chaired the committee that drafted the United Nations Universal Declaration of 
Human Rights, described that Declaration as a modern international Magna Carta for people 
everywhere. 
 
The Magna Carta is foundational to the rule of law; and the Commonwealth Magistrates and 
Judges Association has been in the forefront of promoting the rule of law, judicial 
independence and the good administration of justice for over 45 years.  
 
The CMJA is the leading judicial organisation in the Commonwealth and the only one in the 
world that brings together judicial officers from all court levels. The CMJA works with 
national judicial bodies and other non-governmental organizations to promote the values of 
an independent, impartial and effective judiciary. It was in the forefront of the development 
and promulgation of the Commonwealth (Latimer House) Principles on the separation of 
powers in democratic states. It organizes judicial training seminars throughout the 
Commonwealth (often with the support of the Commonwealth Secretariat). It publishes the 
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Commonwealth Judicial Journal which provides informative articles and case law from 
throughout the Commonwealth. Our annual conferences provide a forum for the exchange 
of ideas and best practices that are pertinent to all Commonwealth judges. Through such 
vehicles we raise the standards of judicial competence, governance and ethics. 
 
The CMJA monitors threats to judicial independence around the Commonwealth. During my 
three years as president, we have made representations on judicial independence issues and 
constitutional initiatives that have seriously affected the independence of our judicial 
colleagues in several Commonwealth countries. We have in many instances issued public 
statements in an attempt to draw international attention to what we considered to be 
arbitrary and undue interference by governments in the independence of judges or their 
security of tenure. 
We are regularly asked to make presentations to meetings of Commonwealth Law Ministers 
and other international bodies on the state of the judiciary. 
 
I highlight these activities because we must be ever vigilant to maintain the independence of 
the judiciary, not as a privilege of we the judges, but as a right of the public we serve. 
 
We see far too many examples, throughout the Commonwealth, where governments try to 
erode that independence by subtle --- and sometimes not so subtle --- means. Deplorable 
and unsafe working conditions; inadequate salaries and resources; long-standing vacancies 
that are not filled with the result that workload backs up so that cases are delayed and 
inevitably justice denied; or situations where judges are appointed, removed or transferred 
simply for political objectives; these are all conditions that can lead to abuse of power going 
unchecked and the public being ill-served.  
 
The Commonwealth Charter, endorsed by the heads of government in 2013, sets out the 
fundamental values of the Commonwealth: democracy, the rule of law, separation of 
powers, respect for human rights, tolerance, equality and freedom from discrimination in all 
its manifestations. We, in this Association, believe that an independent, impartial and 
effective judiciary is a primary vehicle for protecting these values. 
 
We live in a world with an increasing insistence on human rights. And while the legislative 
and executive branches of government have an important role to play in supporting human 
rights, the difficult burden of interpreting those rights and maintaining them in the face of 
governmental intransigence, if need be, rests on the shoulders of the courts.` 
 
LadiŜǎ ŀƴŘ ƎŜƴǘƭŜƳŜƴΣ ǘƘŜ ǘƘŜƳŜ ƻŦ ǘƘƛǎ ŎƻƴŦŜǊŜƴŎŜ ƛǎ άLƴŘŜǇŜƴŘŜƴǘ WǳŘƛŎƛŀǊƛŜǎΣ 5ƛǾŜǊǎŜ 
{ƻŎƛŜǘƛŜǎέΦ ¢ƘŜ ƻǊƎŀƴƛȊƛƴƎ ŎƻƳƳƛǘǘŜŜ Ƙŀǎ Ǉǳǘ ǘƻƎŜǘƘŜǊ ŀ Ƴƻǎǘ ǎǘƛƳǳƭŀǘƛƴƎ ǇǊƻƎǊŀƳƳŜ ǘƘŀǘ 
will appeal to judicial officers of all courts and from every country. There will be 
presentations on indigenous issues, the challenges of dealing with cultural and religious 
issues in the courts, the adaptation of international human rights norms and many more 
presentations and workshops of  general and specialized interest.  
 
Once again, I thank our hosts, sponsors and organizers and I wish all of you a successful and 
enjoyable conference. 
 

 BACK TO CONTENTS PAGE 
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ά/ŀƴ ²Ŝ DŜǘ ¢ƘŜǊŜ CǊƻƳ IŜǊŜΚ wŜŎƻƴŎƛƭƛŀǘƛƻƴ ŀƴŘ /ŀƴŀŘŀϥǎ LƴŘƛƎŜƴƻǳǎ 
tŀǎǘΚέ 
By Chief Wilton Littlechild,  
 
¢Ƙƛǎ ƛǎ ǘƘŜ ǘǊŀƴǎŎǊƛǇǘ ƻŦ ǘƘŜ tƻǿŜǊtƻƛƴǘ ǇǊŜǎŜƴǘŀǘƛƻƴ ŦƻǊ ǘƘƛǎ ǎŜǎǎƛƻƴΦ 
 
{ƭƛŘŜ м 
¢ƘŜ ¢ǊǳǘƘ ŀƴŘ wŜŎƻƴŎƛƭƛŀǘƛƻƴ /ƻƳƳƛǎǎƛƻƴ 
tǊŜǎŜƴǘŀǘƛƻƴ  
Lb59t9b59b¢ W¦5L/L!wL9{ 5L±9w{9 {h/L9¢L9{ 
/aW! мтǘƘ ¢wL9bbL![ /hbC9w9b/9 
²ŜƭƭƛƴƎǘƻƴΣ {ŜǇǘŜƳōŜǊ мпǘƘΣ нлмр 
 
{ƭƛŘŜ н 
/ƻƳƳƛǎǎƛƻƴ ōŜƎƛƴǎ ǇǳōƭƛŎ ǿƻǊƪ 

¶ нллтΥ LƴŘƛŀƴ wŜǎƛŘŜƴǘƛŀƭ {ŎƘƻƻƭ {ŜǘǘƭŜƳŜƴǘ !ƎǊŜŜƳŜƴǘ ŎǊŜŀǘŜǎ ƘƛǎǘƻǊƛŎ /ƻƳƳƛǎǎƛƻƴΦ 

¶ нллфΥ ¢ƘǊŜŜ ƴŜǿ /ƻƳƳƛǎǎƛƻƴŜǊǎ ƴŀƳŜŘ 

¶ Ψ²ƛǘƴŜǎǎƛƴƎ ǘƘŜ CǳǘǳǊŜΩ ƭŀǳƴŎƘ ŜǾŜƴǘΣ wƛŘŜŀǳ IŀƭƭΣ hŎǘƻōŜǊ нллф 

¶ DƻǾŜǊƴƻǊ DŜƴŜǊŀƭ aƛŎƘŀšƭƭŜ WŜŀƴ ƛƴŘǳŎǘŜŘΥ ŦƛǊǎǘ ά¢w/ IƻƴƻǊŀǊȅ ²ƛǘƴŜǎǎέ  
 
{ƭƛŘŜ о 
{ǳǊǾƛǾƻǊǎ ŀǎ ¢w/ άƻǿƴŜǊǎέ ϧ  !ŘǾƛǎƻǊǎ 
¢w/ {ǳǊǾƛǾƻǊǎ /ƻƳƳƛǘǘŜŜΥ 

¶ 9ǳƎŜƴŜ !ǊŎŀƴŘΣ aŀŘŜƭŜƛƴŜ .ŀǎƛƭŜΣ WƻƘƴ .ŀƴƪǎƭŀƴŘΣ ¢ŜǊǊƛ .ǊƻǿƴΣ WƻƘƴ aƻǊǊƛǎǎŜŀǳΣ [ƻǘǘƛŜ aŀȅ 
WƻƘƴǎƻƴΣ .ŀǊƴŜȅ ²ƛƭƭƛŀƳǎ WǊΦΣ DƻǊŘƻƴ ²ƛƭƭƛŀƳǎΣ wŜōŜƪŀƘ ¦ǉƛ ²ƛƭƭƛŀƳǎΣ 5ƻǊƛǎ ¸ƻǳƴƎ 

Lƴǳƛǘ {ǳō-ŎƻƳƳƛǎǎƛƻƴΥ  

¶ WŜƴƴƛŦŜǊ Iǳƴǘ-tƻƛǘǊŀǎ ϧ wƻōōƛŜ ²ŀǘǘ  
 
{ƭƛŘŜ п 
{ǘŀǘŜƳŜƴǘ DŀǘƘŜǊƛƴƎ 
¢w/ IŜŀǊƛƴƎǎ 

¶ тт ŎƻƳƳǳƴƛǘƛŜǎ 

¶ т bŀǘƛƻƴŀƭ 9ǾŜƴǘǎ 

¶ нпл ƘŜŀǊƛƴƎ Řŀȅǎ 

¶ тΣллл ǎǘŀǘŜƳŜƴǘǎ 

¶ нκо ǿŜǊŜ ǇǳōƭƛŎ 

¶ мκо ǇǊƛǾŀǘŜΥ ср҈ ƻŦ ǇǊƛǾŀǘŜ ƎŀǾŜ ǇŜǊƳƛǎǎƛƻƴ ǘƻ ǳǎŜ ŦƻǊ ǇǳōƭƛŎ ŜŘǳŎŀǘƛƻƴ ǇǳǊǇƻǎŜǎ 
 

{ƭƛŘŜ р 
tǳōƭƛŎ wŜǎǇƻƴǎŜ 
bŀǘƛƻƴŀƭ 9ǾŜƴǘǎΥ 

1. wŜǎǇŜŎǘΥ ²ƛƴƴƛǇŜƎΣ WǳƴŜ нлмл 
2. /ƻǳǊŀƎŜΥ LƴǳǾƛƪΣ WǳƴŜ-Wǳƭȅ нлмм 
3. [ƻǾŜΥ IŀƭƛŦŀȄΣ hŎǘƻōŜǊΣ нлмм 
4. ¢ǊǳǘƘΥ {ŀǎƪŀǘƻƻƴΣ WǳƴŜΣ нлмн 
5. IǳƳƛƭƛǘȅΥ aƻƴǘǊŜŀƭΣ !ǇǊƛƭΣ нлмо 
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6. IƻƴŜǎǘȅΥ ±ŀƴŎƻǳǾŜǊΣ {ŜǇǘΦ нлмо 
7. ²ƛǎŘƻƳΥ 9ŘƳƻƴǘƻƴΣ aŀǊŎƘΣ нлмп 

 
!ǘǘŜƴŘŀƴŎŜΥ 
bŀǘƛƻƴŀƭ 9ǾŜƴǘǎΥ мррΣрлл όŜǎǘΦύ 
wŜƎƛƻƴŀƭ 9ǾŜƴǘǎΥ рΣллл ό±ƛŎǘƻǊƛŀύ мΣллл ό²ƘƛǘŜƘƻǊǎŜύ 
9ŘǳŎŀǘƛƻƴ 5ŀȅǎΥ мпΣолл ǎǘǳŘŜƴǘǎ 
hƴƭƛƴŜΥ су ŎƻǳƴǘǊƛŜǎΤ нрлΣллл ǾƛŜǿǎ 
 
{ƭƛŘŜ с 
¢w/ IƻƴƻǊŀǊȅ ²ƛǘƴŜǎǎŜǎ 
άwŜŎƻƴŎƛƭƛŀǘƛƻƴέ ƛǎ ŀ ōŜŀǳǘƛŦǳƭ ǿƻǊŘΧ ƛǘ ŎƻƴƴƻǘŜǎ ƛƳŀƎŜǎ ƻŦ ŀǎǇƛǊŀǘƛƻƴΣ ƻŦ ŜȄǇŜŎǘŀǘƛƻƴΣ ŀƴŘ ƘƻǇŜ ŦƻǊ ŀ 
ǇƻǎƛǘƛǾŜ ƻǳǘŎƻƳŜΦ Lǘ ƛǎ ŀƭƭ ŀōƻǳǘ ŎǊŜŀǘƛƴƎ ǎƻƳŜǘƘƛƴƎ ƴŜǿ ǿƘƛƭŜ Ŧǳƭƭȅ ǊŜŎƻƎƴƛȊƛƴƎ ǘƘŜ ǇŀǎǘΧ .ƻǘƘ ǇŀǊǘƛŜǎ 
ƴŜŜŘ ǘƻ ŀŘŘǊŜǎǎ ǘƘŜ ǎƛǘǳŀǘƛƻƴ ƛƴ ǘǊǳǘƘΣ ǳƴŘŜǊǎǘŀƴŘ ƛǘǎ ǇǊƻŦƻǳƴŘ ƛƳǇŀŎǘΣ ƭŜŀǘƴ ƭŜǎǎƻƴǎΣ ŀƴŘ ǘƘŜ 
ǊŜōǳƛƭŘΧέ 
   IƻƴƻǊŀōƭŜ 5ŀǾƛŘ / hƴƭŜȅ ¢w/ IƻƴƻǊŀǊȅ ²ƛǘƴŜǎǎ 
 
{ƭƛŘŜ т 
5ƻŎǳƳŜƴǘƛƴƎ ϧ wŜƳŜƳōŜǊƛƴƎ 
 

¶ нлмн- tǳōƭƛŎŀǘƛƻƴΥ 
o ¢ƘŜȅ /ŀƳŜ ŦƻǊ ǘƘŜ /ƘƛƭŘǊŜƴ 
o ¢w/ LƴǘŜǊƛƳ wŜǇƻǊǘ 

¶ нлмн-нлмп- /ƻƳƳŜƳƻǊŀǘƛƻƴΥ 
o Ϸнл Ƴƛƭƭƛƻƴ CǳƴŘ 
o мпо  tǊƻƧŜŎǘǎΥ 

Á /ƻƳƳǳƴƛǘȅ 
Á wŜƎƛƻƴŀƭ 
Á bŀǘƛƻƴŀƭ 

¶ нлмп- 5ƻŎǳƳŜƴǘŀǘƛƻƴΥ 
o bŀǘƛƻƴŀƭ /ŜƴǘǊŜ ŦƻǊ ¢ǊǳǘƘ ϧ wŜŎƻƴŎƛƭƛŀǘƛƻƴ όb/¢wύ 

¶ нлмр- ±ŀƭƛŘŀǘƛƻƴ ϧ /ƻƴŎƭǳǎƛƻƴΥ 
o ¢ƘŜ {ǳǊǾƛǾƻǊǎ {ǇŜŀƪ 
o ²Ƙŀǘ ²Ŝ IŀǾŜ [ŜŀǊƴŜŘΥ tǊƛƴŎƛǇƭŜǎ ƻŦ wŜŎƻƴŎƛƭƛŀǘƛƻƴ 
o ¢w/ /ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ 

 
{ƭƛŘŜ у 
¢w/ /ƻƴŎƭǳǎƛƻƴǎ 

Υ twLb/Lt[9{ hC w9/hb/L[L!¢Lhb

мΦ ¦b 5ŜŎƭŀǊŀǘƛƻƴ ƻƴ wƛƎƘǘǎ ƻŦ LƴŘƛƎŜƴƻǳǎ tŜƻǇƭŜǎ ƛǎ ŦǊŀƳŜǿƻǊƪ ŦƻǊ ǊŜŎƻƴŎƛƭƛŀǘƛƻƴ 
 

нΦ CƛǊǎǘ bŀǘƛƻƴǎΣ Lƴǳƛǘ ϧ aŜǘƛǎ ǇŜƻǇƭŜǎ ƘŀǾŜ ¢ǊŜŀǘȅΣ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ŀƴŘ ¢ǊŜŀǘȅ ǊƛƎƘǘǎ ǘƘŀǘ Ƴǳǎǘ ōŜ 
ǊŜŎƻƎƴƛȊŜŘ ϧ ǊŜǎǇŜŎǘŜŘΦ 
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{ƭƛŘŜ ф 
¢w/ /ƻƴŎƭǳǎƛƻƴǎ 

Υ twLb/Lt[9{ hC w9/hb/L[L!¢Lhb

3. wŜŎƻƴŎƛƭƛŀǘƛƻƴ ƛǎ ǇǊƻŎŜǎǎ ƻŦ ƘŜŀƭƛƴƎ ǊŜƭŀǘƛƻƴǎƘƛǇǎ ǘƘŀǘ ǊŜǉǳƛǊŜǎ ǇǳōƭƛŎ ǘǊǳǘƘ ǎƘŀǊƛƴƎΣ ŀǇƻƭƻƎȅΣ 
ŎƻƳƳŜƳƻǊŀǘƛƻƴ ϧ ǊŜŘǊŜǎǎ ƻŦ Ǉŀǎǘ ƘŀǊƳǎΦ 

4. wŜŎƻƴŎƛƭƛŀǘƛƻƴ ǊŜǉǳƛǊŜǎ ŀŎǘƛƻƴ ǘƻ ŀŘŘǊŜǎǎ ŘŜǎǘǊǳŎǘƛǾŜ ƛƳǇŀŎǘǎ ƻƴ !ōƻǊƛƎƛƴŀƭ ŜŘǳŎŀǘƛƻƴΣ ƭŀƴƎǳŀƎŜ 
ϧ ŎǳƭǘǳǊŜΣ ƘŜŀƭǘƘΣ ŎƘƛƭŘ ǿŜƭŦŀǊŜΣ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ƻŦ ƧǳǎǘƛŎŜΣ ŜŎƻƴƻƳƛŎ ƻǇǇƻǊǘǳƴƛǘȅ ϧ ǇǊƻǎǇŜǊƛǘȅΦ 

 
{ƭƛŘŜ мл 
¢w/ /ƻƴŎƭǳǎƛƻƴǎ 

Υ twLb/Lt[9{ hC w9/hb/L[L!¢Lhb

5. wŜŎƻƴŎƛƭƛŀǘƛƻƴ Ƴǳǎǘ ŎǊŜŀǘŜ ƳƻǊŜ ŜǉǳƛǘŀōƭŜ ǎƻŎƛŜǘȅΣ ŎƭƻǎƛƴƎ ƎŀǇǎ ƛƴ ǎƻŎƛŀƭΣ ƘŜŀƭǘƘ ϧ ŜŎƻƴƻƳƛŎ 
ƻǳǘŎƻƳŜǎΦ 

6. !ƭƭ /ŀƴŀŘƛŀƴǎ ŀǊŜ ¢ǊŜŀǘȅ ǇŜƻǇƭŜǎ ϧ ǎƘŀǊŜ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ŦƻǊ Ƴǳǘǳŀƭƭȅ ǊŜǎǇŜŎǘŦǳƭ ǊŜƭŀǘƛƻƴǎƘƛǇǎΦ 
 

{ƭƛŘŜ мм 
¢w/ /ƻƴŎƭǳǎƛƻƴǎ 

Υ twLb/Lt[9{ hC w9/hb/L[L!¢Lhb

7. tŜǊǎǇŜŎǘƛǾŜǎ ƻŦ !ōƻǊƛƎƛƴŀƭ 9ƭŘŜǊǎ ϧ YƴƻǿƭŜŘƎŜ YŜŜǇŜǊǎ ǊŜ ŎƻƴŎŜǇǘǎ ϧ ǇǊŀŎǘƛŎŜǎ ƻŦ ǊŜŎƻƴŎƛƭƛŀǘƛƻƴ 
ŀǊŜ Ǿƛǘŀƭ ǘƻ ƭƻƴƎ-ǘŜǊƳ ǊŜŎƻƴŎƛƭƛŀǘƛƻƴΦ 

8. !ōƻǊƛƎƛƴŀƭ ŎǳƭǘǳǊŀƭ ǊŜǾƛǘŀƭƛȊŀǘƛƻƴΣ ϧ ƛƴǘŜƎǊŀǘƛƻƴ ƻŦ LƴŘƛƎŜƴƻǳǎ ƪƴƻǿƭŜŘƎŜ ǎȅǎǘŜƳǎΣ ƻǊŀƭ ƘƛǎǘƻǊƛŜǎΣ 
ƭŀǿǎΣ ǇǊƻǘƻŎƻƭǎ ϧ ŎƻƴƴŜŎǘƛƻƴ ǘƻ ƭŀƴŘ ŀǊŜ ŜǎǎŜƴǘƛŀƭ ǘƻ ǊŜŎƻƴŎƛƭƛŀǘƛƻƴ ǇǊƻŎŜǎǎ 

 
{ƭƛŘŜ мн 

¢w/ /ƻƴŎƭǳǎƛƻƴǎ 

Υ twLb/Lt[9{ hC w9/hb/L[L!¢Lhb

9. wŜŎƻƴŎƛƭƛŀǘƛƻƴ ǊŜǉǳƛǊŜǎ ǇƻƭƛǘƛŎŀƭ ǿƛƭƭΣ Ƨƻƛƴǘ ƭŜŀŘŜǊǎƘƛǇΣ ǘǊǳǎǘ ōǳƛƭŘƛƴƎΣ ŀŎŎƻǳƴǘŀōƛƭƛǘȅΣ ǘǊŀƴǎǇŀǊŜƴŎȅΣ 
ϧ ƛƴǾŜǎǘƳŜƴǘ ƻŦ ǊŜǎƻǳǊŎŜǎ 

10. wŜŎƻƴŎƛƭƛŀǘƛƻƴ ǊŜǉǳƛǊŜǎ ǎǳǎǘŀƛƴŜŘ ǇǳōƭƛŎ ŜŘǳŎŀǘƛƻƴΣ ŘƛŀƭƻƎǳŜΣ ϧ ȅƻǳǘƘ ŜƴƎŀƎŜƳŜƴǘ ŀōƻǳǘ ƘƛǎǘƻǊȅ 
ϧ ƭŜƎŀŎȅ ƻŦ ǊŜǎƛŘŜƴǘƛŀƭ ǎŎƘƻƻƭǎΣ ¢ǊŜŀǘƛŜǎ ϧ ŀōƻǊƛƎƛƴŀƭ ǊƛƎƘǘǎΣ ϧ Ǉŀǎǘ ŀƴŘ ǇǊŜǎŜƴǘ ŎƻƴǘǊƛōǳǘƛƻƴǎ ƻŦ 
LƴŘƛƎŜƴƻǳǎ ǇŜƻǇƭŜǎ ǘƻ /ŀƴŀŘƛŀƴ ǎƻŎƛŜǘȅΦ 

  
{ƭƛŘŜ мо 
¢w/ Cƛƴŀƭ wŜǇƻǊǘ ϧ /ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ  

¶ IƛǎǘƻǊȅ ƻŦ {ŎƘƻƻƭǎ 

¶ ¢ƘŜ aƛǎǎƛƴƎ /ƘƛƭŘǊŜƴ 

¶ {ŎƘƻƻƭ [ŜƎŀŎȅ ƛǎǎǳŜǎΥ 
o 9ŘǳŎŀǘƛƻƴ 
o /ǳƭǘǳǊŜ ŀƴŘ [ŀƴƎǳŀƎŜ 
o {ǇƛǊƛǘǳŀƭƛǘȅ 
o IŜŀƭǘƘ 
o WǳǎǘƛŎŜ 
o DƻǾŜǊƴŀƴŎŜ 
o tƻǾŜǊǘȅ 
o ¢ƘŜ aƛǎǎƛƴƎ ϧ aǳǊŘŜǊŜŘ 
o /ƘƛƭŘ ²ŜƭŦŀǊŜ  

¶ wŜŎƻƴŎƛƭƛŀǘƛƻƴ 
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{ƭƛŘŜ мп  
/ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ ŦƻǊ WǳǎǘƛŎŜ  
нрΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ǘƻ ŜǎǘŀōƭƛǎƘ ŀ ǿǊƛǘǘŜƴ ǇƻƭƛŎȅ ǘƘŀǘ ǊŜŀŦŦƛǊƳǎ ǘƘŜ ƛƴŘŜǇŜƴŘŜƴŎŜ 
ƻŦ ǘƘŜ wƻȅŀƭ /ŀƴŀŘƛŀƴ aƻǳƴǘŜŘ tƻƭƛŎŜ ǘƻ ƛƴǾŜǎǘƛƎŀǘŜ ŎǊƛƳŜǎ ƛƴ ǿƘƛŎƘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ Ƙŀǎ ƛǘǎ ƻǿƴ 
ƛƴǘŜǊŜǎǘ ŀǎ ŀ ǇƻǘŜƴǘƛŀƭ ƻǊ ǊŜŀƭ ǇŀǊǘȅ ƛƴ ŎƛǾƛƭ ƭƛǘƛƎŀǘƛƻƴΦ 
 
нсΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭΣ ǇǊƻǾƛƴŎƛŀƭΣ ŀƴŘ ǘŜǊǊƛǘƻǊƛŀƭ ƎƻǾŜǊƴƳŜƴǘǎ ǘƻ ǊŜǾƛŜǿ ŀƴŘ ŀƳŜƴŘ ǘƘŜƛǊ 
ǊŜǎǇŜŎǘƛǾŜ ǎǘŀǘǳǘŜǎ ƻŦ ƭƛƳƛǘŀǘƛƻƴǎ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ǘƘŜȅ ŎƻƴŦƻǊƳ ǘƻ ǘƘŜ ǇǊƛƴŎƛǇƭŜ ǘƘŀǘ ƎƻǾŜǊƴƳŜƴǘǎ ŀƴŘ 
ƻǘƘŜǊ ŜƴǘƛǘƛŜǎ Ŏŀƴƴƻǘ ǊŜƭȅ ƻƴ ƭƛƳƛǘŀǘƛƻƴ ŘŜŦŜƴǎŜǎ ǘƻ ŘŜŦŜƴŘ ƭŜƎŀƭ ŀŎǘƛƻƴǎ ƻŦ ƘƛǎǘƻǊƛŎŀƭ ŀōǳǎŜ ōǊƻǳƎƘǘ ōȅ 
!ōƻǊƛƎƛƴŀƭ ǇŜƻǇƭŜΦ 
 
{ƭƛŘŜ мр 
/ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ ŦƻǊ WǳǎǘƛŎŜ  
нтΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ CŜŘŜǊŀǘƛƻƴ ƻŦ [ŀǿ {ƻŎƛŜǘƛŜǎ ƻŦ /ŀƴŀŘŀ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ƭŀǿȅŜǊǎ ǊŜŎŜƛǾŜ ŀǇǇǊƻǇǊƛŀǘŜ 
ŎǳƭǘǳǊŀƭ ŎƻƳǇŜǘŜƴŎȅ ǘǊŀƛƴƛƴƎΣ ǿƘƛŎƘ ƛƴŎƭǳŘŜǎ ǘƘŜ ƘƛǎǘƻǊȅ ŀƴŘ ƭŜƎŀŎȅ ƻŦ ǊŜǎƛŘŜƴǘƛŀƭ ǎŎƘƻƻƭǎΣ ǘƘŜ ¦ƴƛǘŜŘ 
bŀǘƛƻƴǎ 5ŜŎƭŀǊŀǘƛƻƴ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ LƴŘƛƎŜƴƻǳǎ tŜƻǇƭŜǎΣ ¢ǊŜŀǘƛŜǎ ŀƴŘ !ōƻǊƛƎƛƴŀƭ ǊƛƎƘǘǎΣ LƴŘƛƎŜƴƻǳǎ 
ƭŀǿΣ ŀƴŘ !ōƻǊƛƎƛƴŀƭς /Ǌƻǿƴ ǊŜƭŀǘƛƻƴǎΦ ¢Ƙƛǎ ǿƛƭƭ ǊŜǉǳƛǊŜ ǎƪƛƭƭǎ-ōŀǎŜŘ ǘǊŀƛƴƛƴƎ ƛƴ ƛƴǘŜǊŎǳƭǘǳǊŀƭ 
ŎƻƳǇŜǘŜƴŎȅΣ ŎƻƴŦƭƛŎǘ ǊŜǎƻƭǳǘƛƻƴΣ ƘǳƳŀƴ ǊƛƎƘǘǎΣ ŀƴŘ ŀƴǘƛ-ǊŀŎƛǎƳΦ 
 
{ƭƛŘŜ мс 
/ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ ŦƻǊ WǳǎǘƛŎŜ  
нуΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ƭŀǿ ǎŎƘƻƻƭǎ ƛƴ /ŀƴŀŘŀ ǘƻ ǊŜǉǳƛǊŜ ŀƭƭ ƭŀǿ ǎǘǳŘŜƴǘǎ ǘƻ ǘŀƪŜ ŀ ŎƻǳǊǎŜ ƛƴ !ōƻǊƛƎƛƴŀƭ 
ǇŜƻǇƭŜ ŀƴŘ ǘƘŜ ƭŀǿΣ ǿƘƛŎƘ ƛƴŎƭǳŘŜǎ ǘƘŜ ƘƛǎǘƻǊȅ ŀƴŘ ƭŜƎŀŎȅ ƻŦ ǊŜǎƛŘŜƴǘƛŀƭ ǎŎƘƻƻƭǎΣ ǘƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎ 
5ŜŎƭŀǊŀǘƛƻƴ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ LƴŘƛƎŜƴƻǳǎ tŜƻǇƭŜǎΣ ¢ǊŜŀǘƛŜǎ ŀƴŘ !ōƻǊƛƎƛƴŀƭ ǊƛƎƘǘǎΣ LƴŘƛƎŜƴƻǳǎ ƭŀǿΣ ŀƴŘ 
!ōƻǊƛƎƛƴŀƭς/Ǌƻǿƴ ǊŜƭŀǘƛƻƴǎΦ ¢Ƙƛǎ ǿƛƭƭ ǊŜǉǳƛǊŜ ǎƪƛƭƭǎ-ōŀǎŜŘ ǘǊŀƛƴƛƴƎ ƛƴ ƛƴǘŜǊŎǳƭǘǳǊŀƭ ŎƻƳǇŜǘŜƴŎȅΣ ŎƻƴŦƭƛŎǘ 
ǊŜǎƻƭǳǘƛƻƴΣ ƘǳƳŀƴ ǊƛƎƘǘǎΣ ŀƴŘ ŀƴǘƛ-ǊŀŎƛǎƳΦ 
 
{ƭƛŘŜ мт 
/ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ ŦƻǊ WǳǎǘƛŎŜ  
нфΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ǇŀǊǘƛŜǎ ŀƴŘΣ ƛƴ ǇŀǊǘƛŎǳƭŀǊΣ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΣ ǘƻ ǿƻǊƪ ŎƻƭƭŀōƻǊŀǘƛǾŜƭȅ ǿƛǘƘ 
ǇƭŀƛƴǘƛŦŦǎ ƴƻǘ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ LƴŘƛŀƴ wŜǎƛŘŜƴǘƛŀƭ {ŎƘƻƻƭǎ {ŜǘǘƭŜƳŜƴǘ !ƎǊŜŜƳŜƴǘ ǘƻ ƘŀǾŜ ŘƛǎǇǳǘŜŘ ƭŜƎŀƭ 
ƛǎǎǳŜǎ ŘŜǘŜǊƳƛƴŜŘ ŜȄǇŜŘƛǘƛƻǳǎƭȅ ƻƴ ŀƴ ŀƎǊŜŜŘ ǎŜǘ ƻŦ ŦŀŎǘǎΦ 
олΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ŦŜŘŜǊŀƭΣ ǇǊƻǾƛƴŎƛŀƭΣ ŀƴŘ ǘŜǊǊƛǘƻǊƛŀƭ ƎƻǾŜǊƴƳŜƴǘǎ ǘƻ ŎƻƳƳƛǘ ǘƻ ŜƭƛƳƛƴŀǘƛƴƎ ǘƘŜ 
ƻǾŜǊǊŜǇǊŜǎŜƴǘŀǘƛƻƴ ƻŦ !ōƻǊƛƎƛƴŀƭ ǇŜƻǇƭŜ ƛƴ ŎǳǎǘƻŘȅ ƻǾŜǊ ǘƘŜ ƴŜȄǘ ŘŜŎŀŘŜΣ ŀƴŘ ǘƻ ƛǎǎǳŜ ŘŜǘŀƛƭŜŘ ŀƴƴǳŀƭ 
ǊŜǇƻǊǘǎ ǘƘŀǘ ƳƻƴƛǘƻǊ ŀƴŘ ŜǾŀƭǳŀǘŜ ǇǊƻƎǊŜǎǎ ƛƴ ŘƻƛƴƎ ǎƻΦ 
 
{ƭƛŘŜ му 
/ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ ŦƻǊ WǳǎǘƛŎŜ  
омΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭΣ ǇǊƻǾƛƴŎƛŀƭΣ ŀƴŘ ǘŜǊǊƛǘƻǊƛŀƭ ƎƻǾŜǊƴƳŜƴǘǎ ǘƻ ǇǊƻǾƛŘŜ ǎǳŦŦƛŎƛŜƴǘ ŀƴŘ ǎǘŀōƭŜ 
ŦǳƴŘƛƴƎ ǘƻ ƛƳǇƭŜƳŜƴǘ ŀƴŘ ŜǾŀƭǳŀǘŜ ŎƻƳƳǳƴƛǘȅ ǎŀƴŎǘƛƻƴǎ ǘƘŀǘ ǿƛƭƭ ǇǊƻǾƛŘŜ ǊŜŀƭƛǎǘƛŎ ŀƭǘŜǊƴŀǘƛǾŜǎ ǘƻ 
ƛƳǇǊƛǎƻƴƳŜƴǘ ŦƻǊ !ōƻǊƛƎƛƴŀƭ ƻŦŦŜƴŘŜǊǎ ŀƴŘ ǊŜǎǇƻƴŘ ǘƻ ǘƘŜ ǳƴŘŜǊƭȅƛƴƎ ŎŀǳǎŜǎ ƻŦ ƻŦŦŜƴŘƛƴƎΦ 
 
онΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ǘƻ ŀƳŜƴŘ ǘƘŜ /ǊƛƳƛƴŀƭ /ƻŘŜ ǘƻ ŀƭƭƻǿ ǘǊƛŀƭ ƧǳŘƎŜǎΣ ǳǇƻƴ 
ƎƛǾƛƴƎ ǊŜŀǎƻƴǎΣ ǘƻ ŘŜǇŀǊǘ ŦǊƻƳ ƳŀƴŘŀǘƻǊȅ ƳƛƴƛƳǳƳ ǎŜƴǘŜƴŎŜǎ ŀƴŘ ǊŜǎǘǊƛŎǘƛƻƴǎ ƻƴ ǘƘŜ ǳǎŜ ƻŦ 
ŎƻƴŘƛǘƛƻƴŀƭ ǎŜƴǘŜƴŎŜǎΦ 
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{ƭƛŘŜ мф 
/ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ ŦƻǊ WǳǎǘƛŎŜ  
ооΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭΣ ǇǊƻǾƛƴŎƛŀƭΣ ŀƴŘ ǘŜǊǊƛǘƻǊƛŀƭ ƎƻǾŜǊƴƳŜƴǘǎ ǘƻ ǊŜŎƻƎƴƛȊŜ ŀǎ ŀ ƘƛƎƘ ǇǊƛƻǊƛǘȅ ǘƘŜ 
ƴŜŜŘ ǘƻ ŀŘŘǊŜǎǎ ŀƴŘ ǇǊŜǾŜƴǘ CŜǘŀƭ !ƭŎƻƘƻƭ {ǇŜŎǘǊǳƳ 5ƛǎƻǊŘŜǊ όC!{5ύΣ ŀƴŘ ǘƻ ŘŜǾŜƭƻǇΣ ƛƴ ŎƻƭƭŀōƻǊŀǘƛƻƴ 
ǿƛǘƘ !ōƻǊƛƎƛƴŀƭ ǇŜƻǇƭŜΣ C!{5 ǇǊŜǾŜƴǘƛǾŜ ǇǊƻƎǊŀƳǎ ǘƘŀǘ Ŏŀƴ ōŜ ŘŜƭƛǾŜǊŜŘ ƛƴ ŀ ŎǳƭǘǳǊŀƭƭȅ ŀǇǇǊƻǇǊƛŀǘŜ 
ƳŀƴƴŜǊΦ 
 
{ƭƛŘŜ нл 
/ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ ŦƻǊ WǳǎǘƛŎŜ  
опΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘǎ ƻŦ /ŀƴŀŘŀΣ ǘƘŜ ǇǊƻǾƛƴŎŜǎΣ ŀƴŘ ǘŜǊǊƛǘƻǊƛŜǎ ǘƻ ǳƴŘŜǊǘŀƪŜ ǊŜŦƻǊƳǎ ǘƻ 
ǘƘŜ ŎǊƛƳƛƴŀƭ ƧǳǎǘƛŎŜ ǎȅǎǘŜƳ ǘƻ ōŜǘǘŜǊ ŀŘŘǊŜǎǎ ǘƘŜ ƴŜŜŘǎ ƻŦ ƻŦŦŜƴŘŜǊǎ ǿƛǘƘ CŜǘŀƭ !ƭŎƻƘƻƭ {ǇŜŎǘǊǳƳ 
5ƛǎƻǊŘŜǊ όC!{5ύΣ ƛƴŎƭǳŘƛƴƎΥ 
    ƛΦ tǊƻǾƛŘƛƴƎ ƛƴŎǊŜŀǎŜŘ ŎƻƳƳǳƴƛǘȅ ǊŜǎƻǳǊŎŜǎ ŀƴŘ ǇƻǿŜǊǎ ŦƻǊ ŎƻǳǊǘǎ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ C!{5 ƛǎ 
ǇǊƻǇŜǊƭȅ ŘƛŀƎƴƻǎŜŘΣ ŀƴŘ ǘƘŀǘ ŀǇǇǊƻǇǊƛŀǘŜ ŎƻƳƳǳƴƛǘȅ ǎǳǇǇƻǊǘǎ ŀǊŜ ƛƴ ǇƭŀŎŜ ŦƻǊ ǘƘƻǎŜ ǿƛǘƘ 
C!{5Φ 

    ƛƛΦ 9ƴŀŎǘƛƴƎ ǎǘŀǘǳǘƻǊȅ ŜȄŜƳǇǘƛƻƴǎ ŦǊƻƳ ƳŀƴŘŀǘƻǊȅ ƳƛƴƛƳǳƳ ǎŜƴǘŜƴŎŜǎ ƻŦ ƛƳǇǊƛǎƻƴƳŜƴǘ ŦƻǊ 
ƻŦŦŜƴŘŜǊǎ ŀŦŦŜŎǘŜŘ ōȅ C!{5Φ 

    ƛƛƛΦ tǊƻǾƛŘƛƴƎ ŎƻƳƳǳƴƛǘȅΣ ŎƻǊǊŜŎǘƛƻƴŀƭΣ ŀƴŘ ǇŀǊƻƭŜ ǊŜǎƻǳǊŎŜǎ ǘƻ ƳŀȄƛƳƛȊŜ ǘƘŜ ŀōƛƭƛǘȅ ƻŦ ǇŜƻǇƭŜ 
ǿƛǘƘ C!{5 ǘƻ ƭƛǾŜ ƛƴ ǘƘŜ ŎƻƳƳǳƴƛǘȅΦ 

   ƛǾΦ !ŘƻǇǘƛƴƎ ŀǇǇǊƻǇǊƛŀǘŜ ŜǾŀƭǳŀǘƛƻƴ ƳŜŎƘŀƴƛǎƳǎ ǘƻ ƳŜŀǎǳǊŜ ǘƘŜ ŜŦŦŜŎǘƛǾŜƴŜǎǎ ƻŦ ǎǳŎƘ ǇǊƻƎǊŀƳǎ 
ŀƴŘ ŜƴǎǳǊŜ ŎƻƳƳǳƴƛǘȅ ǎŀŦŜǘȅΦ 

 
{ƭƛŘŜ нм 
/ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ ŦƻǊ WǳǎǘƛŎŜ  
орΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ǘƻ ŜƭƛƳƛƴŀǘŜ ōŀǊǊƛŜǊǎ ǘƻ ǘƘŜ ŎǊŜŀǘƛƻƴ ƻŦ ŀŘŘƛǘƛƻƴŀƭ !ōƻǊƛƎƛƴŀƭ 
ƘŜŀƭƛƴƎ ƭƻŘƎŜǎ ǿƛǘƘƛƴ ǘƘŜ ŦŜŘŜǊŀƭ ŎƻǊǊŜŎǘƛƻƴŀƭ ǎȅǎǘŜƳΦ 
 
осΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭΣ ǇǊƻǾƛƴŎƛŀƭΣ ŀƴŘ ǘŜǊǊƛǘƻǊƛŀƭ ƎƻǾŜǊƴƳŜƴǘǎ ǘƻ ǿƻǊƪ ǿƛǘƘ !ōƻǊƛƎƛƴŀƭ 
ŎƻƳƳǳƴƛǘƛŜǎ ǘƻ ǇǊƻǾƛŘŜ ŎǳƭǘǳǊŀƭƭȅ ǊŜƭŜǾŀƴǘ ǎŜǊǾƛŎŜǎ ǘƻ ƛƴƳŀǘŜǎ ƻƴ ƛǎǎǳŜǎ ǎǳŎƘ ŀǎ ǎǳōǎǘŀƴŎŜ ŀōǳǎŜΣ 
ŦŀƳƛƭȅ ŀƴŘ ŘƻƳŜǎǘƛŎ ǾƛƻƭŜƴŎŜΣ ŀƴŘ ƻǾŜǊŎƻƳƛƴƎ ǘƘŜ ŜȄǇŜǊƛŜƴŎŜ ƻŦ ƘŀǾƛƴƎ ōŜŜƴ ǎŜȄǳŀƭƭȅ ŀōǳǎŜŘΦ 
 
{ƭƛŘŜ нн 
/ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ ŦƻǊ WǳǎǘƛŎŜ  
отΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ǘƻ ǇǊƻǾƛŘŜ ƳƻǊŜ ǎǳǇǇƻǊǘǎ ŦƻǊ !ōƻǊƛƎƛƴŀƭ ǇǊƻƎǊŀƳƳƛƴƎ ƛƴ 
ƘŀƭŦǿŀȅ ƘƻǳǎŜǎ ŀƴŘ ǇŀǊƻƭŜ ǎŜǊǾƛŎŜǎΦ 
 
оуΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭΣ ǇǊƻǾƛƴŎƛŀƭΣ ǘŜǊǊƛǘƻǊƛŀƭΣ ŀƴŘ !ōƻǊƛƎƛƴŀƭ ƎƻǾŜǊƴƳŜƴǘǎ ǘƻ ŎƻƳƳƛǘ ǘƻ 
ŜƭƛƳƛƴŀǘƛƴƎ ǘƘŜ ƻǾŜǊǊŜǇǊŜǎŜƴǘŀǘƛƻƴ ƻŦ !ōƻǊƛƎƛƴŀƭ ȅƻǳǘƘ ƛƴ ŎǳǎǘƻŘȅ ƻǾŜǊ ǘƘŜ ƴŜȄǘ ŘŜŎŀŘŜΦ 
 
офΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ǘƻ ŘŜǾŜƭƻǇ ŀ ƴŀǘƛƻƴŀƭ Ǉƭŀƴ ǘƻ ŎƻƭƭŜŎǘ ŀƴŘ ǇǳōƭƛǎƘ Řŀǘŀ ƻƴ ǘƘŜ 
ŎǊƛƳƛƴŀƭ ǾƛŎǘƛƳƛȊŀǘƛƻƴ ƻŦ !ōƻǊƛƎƛƴŀƭ ǇŜƻǇƭŜΣ ƛƴŎƭǳŘƛƴƎ Řŀǘŀ ǊŜƭŀǘŜŘ ǘƻ ƘƻƳƛŎƛŘŜ ŀƴŘ ŦŀƳƛƭȅ ǾƛƻƭŜƴŎŜ 
ǾƛŎǘƛƳƛȊŀǘƛƻƴΦ 
 
{ƭƛŘŜ но 
/ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ ŦƻǊ WǳǎǘƛŎŜ  
плΦ ²Ŝ Ŏŀƭƭ ƻƴ ŀƭƭ ƭŜǾŜƭǎ ƻŦ ƎƻǾŜǊƴƳŜƴǘΣ ƛƴ ŎƻƭƭŀōƻǊŀǘƛƻƴ ǿƛǘƘ !ōƻǊƛƎƛƴŀƭ ǇŜƻǇƭŜΣ ǘƻ ŎǊŜŀǘŜ ŀŘŜǉǳŀǘŜƭȅ 
ŦǳƴŘŜŘ ŀƴŘ ŀŎŎŜǎǎƛōƭŜ !ōƻǊƛƎƛƴŀƭ-ǎǇŜŎƛŦƛŎ ǾƛŎǘƛƳ ǇǊƻƎǊŀƳǎ ŀƴŘ ǎŜǊǾƛŎŜǎ ǿƛǘƘ ŀǇǇǊƻǇǊƛŀǘŜ ŜǾŀƭǳŀǘƛƻƴ 
ƳŜŎƘŀƴƛǎƳǎΦ 
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пмΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΣ ƛƴ Ŏƻƴǎǳƭǘŀǘƛƻƴ ǿƛǘƘ !ōƻǊƛƎƛƴŀƭ ƻǊƎŀƴƛȊŀǘƛƻƴǎΣ ǘƻ ŀǇǇƻƛƴǘ ŀ 
ǇǳōƭƛŎ ƛƴǉǳƛǊȅ ƛƴǘƻ ǘƘŜ ŎŀǳǎŜǎ ƻŦΣ ŀƴŘ ǊŜƳŜŘƛŜǎ ŦƻǊΣ ǘƘŜ ŘƛǎǇǊƻǇƻǊǘƛƻƴŀǘŜ ǾƛŎǘƛƳƛȊŀǘƛƻƴ ƻŦ !ōƻǊƛƎƛƴŀƭ 
ǿƻƳŜƴ ŀƴŘ ƎƛǊƭǎΦ ¢ƘŜ ƛƴǉǳƛǊȅΩǎ ƳŀƴŘŀǘŜ ǿƻǳƭŘ ƛƴŎƭǳŘŜΥ 
   ƛΦ LƴǾŜǎǘƛƎŀǘƛƻƴ ƛƴǘƻ ƳƛǎǎƛƴƎ ŀƴŘ ƳǳǊŘŜǊŜŘ !ōƻǊƛƎƛƴŀƭ ǿƻƳŜƴ ŀƴŘ ƎƛǊƭǎΦ 
   ƛƛΦ [ƛƴƪǎ ǘƻ ǘƘŜ ƛƴǘŜǊƎŜƴŜǊŀǘƛƻƴŀƭ ƭŜƎŀŎȅ ƻŦ ǊŜǎƛŘŜƴǘƛŀƭ ǎŎƘƻƻƭǎΦ 
 
 
{ƭƛŘŜ нп 
/ŀƭƭǎ ǘƻ !Ŏǘƛƻƴ ŦƻǊ WǳǎǘƛŎŜ  
пнΦ ²Ŝ Ŏŀƭƭ ǳǇƻƴ ǘƘŜ ŦŜŘŜǊŀƭΣ ǇǊƻǾƛƴŎƛŀƭΣ ŀƴŘ ǘŜǊǊƛǘƻǊƛŀƭ ƎƻǾŜǊƴƳŜƴǘǎ ǘƻ ŎƻƳƳƛǘ ǘƻ ǘƘŜ ǊŜŎƻƎƴƛǘƛƻƴ ŀƴŘ 
ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ !ōƻǊƛƎƛƴŀƭ ƧǳǎǘƛŎŜ ǎȅǎǘŜƳǎ ƛƴ ŀ ƳŀƴƴŜǊ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ ¢ǊŜŀǘȅ ŀƴŘ !ōƻǊƛƎƛƴŀƭ 
ǊƛƎƘǘǎ ƻŦ !ōƻǊƛƎƛƴŀƭ ǇŜƻǇƭŜǎΣ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ !ŎǘΣ мфунΣ ŀƴŘ ǘƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎ 5ŜŎƭŀǊŀǘƛƻƴ ƻƴ ǘƘŜ 
wƛƎƘǘǎ ƻŦ LƴŘƛƎŜƴƻǳǎ tŜƻǇƭŜǎΣ ŜƴŘƻǊǎŜŘ ōȅ /ŀƴŀŘŀ ƛƴ bƻǾŜƳōŜǊ нлмнΦ 
 
{ƭƛŘŜ нр 
/ƻƴŎƭǳǎƛƻƴΥ  
¢w/ 9ƴŘƛƴƎ ƛǎ Wǳǎǘ  ǘƘŜ .ŜƎƛƴƴƛƴƎ  

· wŜŎƻƴŎƛƭƛŀǘƛƻƴ ǿƛƭƭ ǊŜǉǳƛǊŜ ǘƘŜ ƭŜŀŘŜǊǎƘƛǇ ϧ ǎǳǎǘŀƛƴŜŘ ŜŦŦƻǊǘǎ ƻŦ ŀƭƭ ƭŜǾŜƭǎ ƻŦ ƎƻǾŜǊƴƳŜƴǘ 

· wŜŎƻƴŎƛƭƛŀǘƛƻƴ ǿƛƭƭ ǊŜǉǳƛǊŜ ǘƘŜ Ŏƻƴǘƛƴǳƻǳǎ ŜŦŦƻǊǘǎ ƻŦ LƴŘƛƎŜƴƻǳǎ ϧ ǇǳōƭƛŎ ƭŜŀŘŜǊǎ ǿƻǊƪƛƴƎ 
ǘƻƎŜǘƘŜǊ 
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 άWǳŘƛŎƛŀƭ ƛƴŘŜǇŜƴŘŜƴŎŜ ƛƴ ŀ ŎƘŀƴƎƛƴƎ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ƭŀƴŘǎŎŀǇŜέ 
By The Rt Hon. The Lord Thomas of Cwmgiedd,  Lord Chief Justice of England 
and Wales 
 
INTRODUCTION 
Lǘ ƛǎ ŀƴ ƘƻƴƻǳǊ ŀƴŘ ŀ ǇǊƛǾƛƭŜƎŜ ǘƻ ǎǇŜŀƪ ǘƘƛǎ ƳƻǊƴƛƴƎ ƻƴ άJudicial independence in a changing 
constitutional landscapeέ ς as the constitutional landscape of England and Wales is still in the middle 
of great change. I hope very much that what I will say will accord with the overall theme of the 
conference ς άIndependent Judiciaries, Diverse Societiesέ ς as the centrality of justice through an 
independent judiciary is the basis on which democracy, prosperity, fairness and the rule of law 
depend in our increasingly diverse societies.  
 
Before turning to explain, by reference to my own jurisdiction of England and Wales, what I see as 
the key tasks that face the judiciary in achieving what I have described, I want to outline four key 
themes that underpin my address: 
 
i. The centrality of justice to our societies and the independence of the judiciary cannot be taken 

for granted: To all of us the centrality of justice to a State is obvious. The provision of justice is, 
we all know, a core duty of a State. But that is a view we should not take for granted. As judges 
we have a great deal to do to explain its importance and relevance. We have a key role as 
advocates actively to point out and explain the role and function of the judicial branch of the 
state.  

 
Again the necessity for judicial independence is obvious to us all. We know it is central to the rule of 

law. In each of our nations, to a greater or lesser extent, we have to protect it or to fight for it. 
 

ii. Strong judicial leadership and engagement is needed: Judges cannot expect others to do all that 
is necessary to protect the position of the judiciary and the justice system; a proactive stance led 
by the judiciary is required. This is entirely compatible with the Latimer House principles and 
with other ethical duties. 

 
iii. The judiciary must reflect society to maintain legitimacyΥ ¢ƘŜ ƳŀȄƛƳΣ άWǳǎǘƛŎŜ ǎƘƻǳƭŘ ƴƻǘ ƻƴƭȅ 

ōŜ ŘƻƴŜΣ ōǳǘ Ƴǳǎǘ ŀƭǎƻ ōŜ ǎŜŜƴ ǘƻ ōŜ ŘƻƴŜέΣ ƛǎ ƻǊŘƛƴŀǊƛƭȅ ǘŀƪŜƴ ǘƻ ǊŜǉǳƛǊŜ ǘǊŀƴǎǇŀǊŜƴŎȅΣ 
impartiality, fairness and propriety. But in a broader sense, it must also encompass the principle 
that the public needs to have confidence in the judiciary that serves it, so as to strengthen the 
legitimacy of the judicial process. It is axiomatic, therefore, that one important way of gaining 
ŀƴŘ ƳŀƛƴǘŀƛƴƛƴƎ ǘƘŜ ǇǳōƭƛŎΩǎ ŎƻƴŦƛŘŜƴŎŜ ƛǎ ƳŀƪƛƴƎ ǎǳǊŜ ǘƘŀǘ ǘƘŜ ƧǳŘƛŎƛŀǊȅ ƛǎ ǊŜŦƭŜŎǘƛǾŜ ƻŦ ǎƻŎƛŜǘȅ ƛƴ 
its composition and in the issues it takes into account.  

 
iv. Independence will be safeguarded: In a changing constitutional landscape, each of the above is 

essential if the judiciary is to safeguard its independence in a way that enables it to uphold the 
rule of law for the benefit of each of our respective nations. 
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THE RELEVANT CHANGES  
 
Constitutional change has been a long but generally slow process. Although we celebrate the 800th 
anniversary of Magna Carta, it was a very long time before the clauses to which we attach so much 
significance had any real effect. It therefore may seem initially strange that after a long period where 
the UK had seen little by way of constitutional change, it has since 1998 been in a period of rapid and 
continuing change. I would like to highlight four of those changes which are most relevant to the 
position of the judiciary: 
 
i. The structure of the Union of the four nations: the position of Wales. Scotland has always had its 

own court system, as has Northern Ireland. Thus the re-creation of legislatures with full law 
making powers in devolved fields could easily be accommodated. Wales has not had its own court 
system since 1830. Although the effect of the grant of full law making powers in devolved fields in 
2011 has taken some time to work its way through, the unitary court system of England and Wales 
is having to adapt to administering laws passed by two different legislative bodies, one of which 
legislates bilingually. 

 
The status of fundamental rights: Although it can be said that the courts of the UK have always 

recognised through the common law the fundamental nature of some rights, the period since the 
coming into force of the Human Rights Act has gradually highlighted the difficult role that the 
courts are called upon to play outside the traditional areas of the protection of personal liberty, 
protection of property and free speech and the right to a fair trial.  

  
ii. The relationship with the European Union and its Court of Justice and the European Court of 

Human Rights: Although the UK has been a member of the European Union for over 40 years and 
of the Human Rights Convention since its creation, it has taken time for the influence of EU 
legislation and the interpretation of that legislation and the Union Treaty to have a broad impact 
outside trade and business law.  

 
iii. The governance of the judiciary and its relations with the other parts of the state: It is to this topic I 

must turn in more detail to explain the key themes. 
 

The position of the judiciary 
 
The tradition in England and Wales 
 
Until 2005, the Lord Chancellor ς an ancient Office of State that had existed since at least the 
eleventh century ς was the Head of the Judiciary with extensive powers in relation to the judiciary. 
With at least nominal disregard for the separation of powers, he was also the Speaker of the House of 
Lords and a senior member of the Government cabinet. However anomalous it might have been, the 
ƻŦŦƛŎŜ ǿŀǎ ǘƘŜ άōǳŎƪƭŜ ƻǊ ƭƛƴŎƘǇƛƴέ1 between the judiciary and the other two branches of the State. It 
gave the judiciary a certain degree of comfort and stability. The holder of the office had for some 
centuries been a lawyer of great distinction who also had significant political experience. Judges 
could therefore generally leave to him (and it always was a him) the relations with the other 
branches of State, ensuring the position of the judiciary on issues was understood at the highest 
                                                           
1
 G. Gee, wΦ IŀȊŜƭƭΣ YΦ aŀƭƭŜǎƻƴΣ tΦ hΩ.ǊƛŜƴΣ ¢ƘŜ tƻƭƛǘƛŎǎ ƻŦ WǳŘƛŎƛŀƭ LƴŘŜǇŜƴŘŜƴŎŜ ƛƴ ǘƘŜ ¦YΩǎ /ƘŀƴƎƛƴƎ /ƻƴǎǘƛǘǳǘƛƻƴ, 

(Cambridge) (2015) at 31. 
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levels of government: the delivery of reform, the appointment of judges, their dismissal and most 
functions relating to the organisation of the justice system and the judicial branch of the State. It was 
a relatively comfortable position. 
 
However by the end of the last century, this position was already under strain and all of this changed 
with the passing of the Constitutional Reform Act 20052 which in addition to other major changes (in 
particular the creation of the Supreme Court of the United Kingdom3 in place of the Judicial 
Committee of the House of Lords) recast the office of Lord Chancellor and the organisation of the 
judiciary.4 A decade later, even though changes are continuing, it is possible to assess the very 
different position which the judiciary of England and Wales now has. 
 
Governance 
 
The legislation made the Lord Chief Justice the Head of the Judiciary and President of the Courts of 
England and Wales in place of the Lord Chancellor.5 Vested in the office of Lord Chief Justice were 
very considerable powers and responsibilities over discipline, deployment, training, welfare and 
duties including making representations to Parliament and government.6 
 
Having transferred these various powers, responsibilities and duties for organising, leading and 
representing the judiciary from the Lord Chancellor to the Lord Chief Justice, the Act was otherwise 
largely silent about how these responsibilities should be discharged by the Lord Chief Justice. This 
was deliberate, at least on the part of the judiciary, as it left to the judiciary the opportunity to create 
its own leadership and governance structure. What is evolving is a system under which the general 
policies of the judiciary are by and large arrived at through the Judicial Executive Board,7 a group of 8 
ƻǊ ф ǎŜƴƛƻǊ ƧǳŘƎŜǎ ŎƘŀƛǊŜŘ ōȅ ǘƘŜ [ƻǊŘ /ƘƛŜŦ WǳǎǘƛŎŜΣ ǿƛǘƘ ǘƘŜ ŀŘǾƛŎŜ ƻŦ ǘƘŜ WǳŘƎŜǎΩ /ƻǳƴŎƛƭΣ8 a long 
established body which was recast to bring together the various judicial associations of the different 
types and levels of judge. The Judicial Executive Board or individual judges who, acting on behalf of 
the Lord Chief Justice, lead on matters ranging from diversity and relations with the regulator of the 
legal professions to training and international relations implement the policies. Whereas in the past 
all judges were by and large concerned with discharging their judicial function, at senior levels in 
particular ς but also throughout the various tiers of courts and tribunals judiciary ς the judiciary of 
England and Wales has had to create and refine a new leadership structure for itself, trying to avoid 
the clashes that can easily arise given the hierarchy that is the basis of the distribution of court work 
and the appellate structure. Its own civil service, the Judicial Office of England and Wales, supports 
the leadership judiciary. 
The last is essential, as the principal task of all judges is to dispense justice through managing and 
trying cases or hearing appeals; any activity of an administrative or leadership nature, however 
important, is time spent away from court. Of course, that is not to say that judges should not 
undertake such activities ς on the contrary, they should and they must ς but it must be proportionate 

                                                           
2
 Constitutional Reform Act 2005 (c.4). 

3
 Ibid. at section 23(1). 

4
 Ibid. at Part 2. 

5
 Ibid. at section 7(1). 

6
 Ibid. at sections 5(1) and 7(2). 

7
See https://www.judiciary.gov.uk/about-the-judiciary/the-judiciary-the-government-and-the-constitution/how-the-

judiciary-is-governed/judicial-executive-board/.  
8
See https://www.judiciary.gov.uk/about-the-judiciary/the-judiciary-the-government-and-the-constitution/how-the-

judiciary-is-governed/judges-council/.  

https://www.judiciary.gov.uk/about-the-judiciary/the-judiciary-the-government-and-the-constitution/how-the-judiciary-is-governed/judicial-executive-board/
https://www.judiciary.gov.uk/about-the-judiciary/the-judiciary-the-government-and-the-constitution/how-the-judiciary-is-governed/judicial-executive-board/
https://www.judiciary.gov.uk/about-the-judiciary/the-judiciary-the-government-and-the-constitution/how-the-judiciary-is-governed/judges-council/
https://www.judiciary.gov.uk/about-the-judiciary/the-judiciary-the-government-and-the-constitution/how-the-judiciary-is-governed/judges-council/
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and they must be able to rely on the strong support of the Judicial Office to implement matters on 
their behalf. 
 
In addition to a host of other statutory functions that transferred from the Lord Chancellor to the 
Lord Chief Justice as a result of these changes, of particular importance for my talk is a statutory 
duty9 placed on the Lord Chief Justice in 2013 to take such steps as he or she considers to be 
appropriate for the purpose of encouraging judicial diversity, a topic to which I will return.  
 
Residual powers of the Lord Chancellor and court administration 
 
The major changes, however, preserved some of the responsibilities and functions of the Lord 
Chancellor who is now also Secretary of State for Justice, though they have been the subject of yet 
further change. For example, judicial discipline is a joint function of the Lord Chief Justice and Lord 
Chancellor (as representing the public interest); appointments are the function of an independent 
appointments commission, though appointments to some leadership posts are a joint function of the 
Lord Chancellor and the Lord Chief Justice; each also has powers to reject candidates for good 
reason. 
 
One of the most important functions that was preserved was the responsibility of the Lord Chancellor 
to obtain the funds for the court administration. In a complex agreement reached in 2008 between 
the judiciary and the Government, the judiciary obtained a small role in the allocation of funds by the 
Finance Ministry and, more importantly, a joint responsibility for the running of the court 
administration. The court administration is now operated on a day-to-day basis by a board chaired by 
an independent person, accountable to both the Lord Chancellor and the Lord Chief Justice. The 
judiciary therefore takes a far greater role than before. This has been a beneficial change, given that 
the judiciary can utilise its practical and operational insight. The judiciary has been active in analysing 
practices, considering, initiating and evaluating reform proposals and driving the implementation of 
reform. 
 
Relations with Parliament and the Government 
 
 Although the Lord Chancellor and other ministers are bound to uphold the rule of law and judicial 
ƛƴŘŜǇŜƴŘŜƴŎŜΣ ŀƴŘ ƛƴŘŜŜŘ ǘƘŜ [ƻǊŘ /ƘŀƴŎŜƭƭƻǊΩs traditional oath has been adapted to reflect those 
responsibilities10, the judiciary now have, of necessity, adopted a much more active role in relation to 
government and Parliament. 
 
There are regular meetings between leadership judges and the government. In addition, informal 
engagement occurs almost continuously between the civil servants in the Judicial Office and their 
counterparts in the Ministry of Justice and other government departments. 
 
There is formal engagement with Parliament as illustrated bȅ ǘƘŜ [ƻǊŘ /ƘƛŜŦ WǳǎǘƛŎŜΩǎ !ƴƴǳŀƭ wŜǇƻǊǘΣ 
which is laid before Parliament,11 and annual appearances by the Lord Chief Justice before 
Parliamentary Committees shortly after its publication, as well as ad hoc appearances by other 
members of the judiciary that also form part of this formal engagement. 

                                                           
9
 Ibid. at section 137A. 

10
 Ibid. at section 17, which inserts a new section 6A into the Promissory Oaths Act 1868 (c.62). 

11
 See https://www.judiciary.gov.uk/wp-content/uploads/2014/12/lcj_report_2014-final.pdf.  

https://www.judiciary.gov.uk/wp-content/uploads/2014/12/lcj_report_2014-final.pdf
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Conclusion 
 
The result of these major changes to the position of the judiciary, as Professor Robert Hazell of 
University College, London has correctly concluded in a recently published study, The Politics of 
JudiŎƛŀƭ LƴŘŜǇŜƴŘŜƴŎŜ ƛƴ ǘƘŜ ¦YΩǎ /ƘŀƴƎƛƴƎ /ƻƴǎǘƛǘǳǘƛƻƴ,12 has produced a paradox. Under the system 
prior to 2005, judges could rely on the Lord Chancellor, a member of the executive and legislature, to 
protect their independence and did not have to engage with those other branches of State. Under 
the new system, which has produced a clear and formal separation of powers, judicial independence 
is best served by more, not less, day-to-day engagement with government and Parliament. It has also 
necessitated a much more proactive stance by the judiciary in promoting an understanding of the 
importance of justice and in taking more proactive steps in many areas it might traditionally have left 
to others. 
 
Thus we can see that, in the changing constitutional landscape, this new approach is necessary to 
protect judicial independence, particularly in securing adequate resources for the justice system and 
ƛƴ ŜȄǇƭŀƛƴƛƴƎ ǘƻ ǘƘŜ ǇǳōƭƛŎ ǿƘȅ ƛǘ ƛǎ ŀ ƧǳŘƎŜΩǎ Řǳǘȅ ǘƻ ƳŀƪŜ ŘŜŎƛǎƛƻƴǎ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ƭŀǿ ƛƴ ŀ ǿŀȅ 
which might not appear at the time to be in accordance with popular sentiment. 
 
¢I9 /9b¢w![L¢¸ hC W¦{¢L/9Υ ¢I9 t¦.[L/Ω{ ¦b59w{¢!b5LbD 
 
The perception 
 
As I have mentioned, as judges and magistrates, we all understand the importance of the system of 
justice. In Europe, and I can only speak first hand of this, the public tends to take the provision of 
justice for granted. Most will never need to rely directly on the system of justice. The court systems 
by and large seem to work and are perceived to uphold the rule of law. With varying degrees of 
speed, those who are alleged to have committed crimes are tried and their guilt or innocence 
determined. Government is generally held to account by the courts and rights by and large protected 
and developed. Judges generally command a very high degree of trust; not only is this evidenced by 
surveys, but by the fact that politicians often turn to judges when they need an independent public 
examination of a difficult problem. The public do not readily see the serious problems that face the 
system of justice, such as the inordinately high cost of using the courts, which puts access to justice 
out of the reach of most, and a system that has not been modernised so as to meet the needs of 
ordinary citizens (whether or not as litigants in person) and SMEs.  
 
Across Europe, governments face increasing pressures to curtail expenditure. The competing 
pressures are well known. In the United Kingdom, as in many other countries, we have since the 
financial crisis in 2008 lived in a time of austerity and restricted budgets. The inevitable consequence 
of these measures is a reduction in State expenditure on justice.  
 
Indeed many see the courts and the court administration ς its buildings, people, and resources ς as 
yet another public service in the way that schools, medical practices and infrastructure are public 
services, rather than as central an aspect of the State as Parliament and the Government. At a time 
when the control of expenditure is under pressure, the benefits of spending on education, health and 
                                                           
12

 See Note 1. 



26 
 
 

infrastructure are obvious, but the benefit of spending on justice and its modernisation, and the 
remedying of its problems, are not. 
 
The lack of knowledge  
 
Moreover the work of the courts, tribunals, and judges remains a mystery to so many. Any 
understanding is unlikely to be aided by its portrayal, or the portrayal of the legal system more 
broadly, in the media. However, given that much of the court estate belongs to a different era and 
court processes and procedures are blighted by often unnecessary convolution, not to mention the 
complexity of the law, such mystery is perhaps unsurprising. 
 
And it is not only the public at large that is unfamiliar with the work of the judges. There can also be a 
lack of understanding in both the legislative and the executive branches of the State of the important 
and central role that justice equally plays. 
 
Our task 
 
As a result of the changes to the constitutional position, and particularly in these times of reducing 
budgets, never has it been more important for the judiciary, as an institution, to become more 
outward-looking and play a more educative role within the proper confines of the Constitution. In 
particular, judges in England and Wales have to explain the centrality of justice and what is necessary 
to ensure that the courts can deliver it. Judges have to be active in relation to decisions concerning 
the adequate provision of judges and court administration and explaining why these go hand-in-hand 
with maintaining judicial independence and defending the rule of law. 
 
LEADERSHIP IN ENGAGEMENT 
 
Explaining why justice matters 
 
Arguments about abstract, albeit important, principles concerning the constitutional significance of 
an independent judiciary will, without more, likely fall on deaf ears. Justice and judges must be, and 
must be seen to be, relevant. And it is for the judges to explain their relevance. By way of simple 
illustration drawn from the UK: 
 
i. Relevance to small traders: Civil claims with sums in dispute in excess of £10,000 (US$15,000) will, 

most likely, be heard in England and Wales on the fast track of the County Court. Imagine you are 
a sole trader or small business ς a builder, a manufacturer, a supplier of some sort ς and you have 
unpaid debts totalling £15,000 (US$23,000). That sort of debt could have a serious impact on your 
cash flow and might, in turn, cause you issues with your creditors. A year to resolve the issue 
through court proceedings might be several months too many.13  

 
ii. Relevance to investment and the financial markets: Investment will not be made and financial 

markets cannot operate without an effective and independent system of justice. In the UK, there 
is an additional factor, as the UK legal services market generated £22.6 billion (US$34.5 billion) for 
the economy in 2013.14 
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 See Civil Justice Statistics Quarterly, England and Wales, April to June 2015 (Ministry of Justice). 
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 UK Legal Services 2015 (TheCityUK) (2015) 



27 
 
 

 
iii. Social relevance: Often when the justice system appears in the media, it is about very, very 

sensitive issues that are of concern to many: serious crime, taking children in care, eviction, 
deportation, bankruptcy. Few people would choose to have anything to do with the justice system 
at all, but it is important to make clear that a just and fair society requires an efficient and 
expeditious system of justice. 

 
iv. Constitutional relevance: Lastly, the principled arguments must be aired, but not in the abstract. 

Access to justice matters. It matters because courts and tribunals are the means by which 
individuals are able assert their rights against others, against the government, for each has 
equality before the law. An accessible and timely system of dispensing justice is required; 
otherwise the rights become meaningless. Acting with independence, judges are guardians of the 
rule of law and serve as a check on the exercise of executive power as part of the complex system 
of checks and balances that underpins our modern democracy. 

 
How is this to be done ς making speeches, engaging with the media through the Judicial Press Office 
and bringing those that need to understand the courts into the courts to see the work that judges do. 
One scheme that has recently been launched places Members of Parliament in courts or tribunals to 
observe hearings, with the opportunity of discussing the judicial process with the judge.  
 
Engaging in ensuring effective delivery of justice and bringing about judge led reforms 
 
Explaining why justice matters is not in itself sufficient, unless the judiciary also ensures that, within 
the resources provided to it, justice is delivered effectively and, where reforms are needed, reforms 
that judges can initiate are initiated by the judges. 
 
It is not easy to ensure that the courts within a State are acting effectively, but it is, in my view, 
essential for the leadership judges to monitor closely the time different types of case take, the time 
that elapses before a case can be tried, the number of interlocutory hearings that take place, the 
workload individual judges bear and the time that judges take to deliver judgments. 
 
Inevitably in a time when technology is advancing at an ever-increasing pace, court systems need 
reform to keep pace and to develop more cost effective ways of delivering justice and modernising 
procedure. The judiciary has taken the initiative in establishing new courts (a planning court and a 
financial court for international markets) and in making extensive procedural reforms, even though 
constrained at present by the funds necessary to take proper advantage of modern technology. 
 
All of this assists in instilling confidence in the judiciary and the justice system. In particular, improved 
awareness of the everyday and constitutional role of the judiciary, the ability to assert rights, and 
how to access justice is itself protective of the rule of law. In addition, as public understanding of the 
role of the judiciary and the justice system increases, so too will understanding of the need for their 
independence to be protected.  
 
Judicial engagement and assistance in reform that is the province of the government and Parliament 
 
However, there are many areas of reform that are not for the judiciary, but are properly for the 
executive and legislature. Some might say that once it is accepted that the particular matter is not 
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within the scope of what judges can properly do on their own, then judges should leave matters 
entirely to the executive and the legislature. 
 
I do not agree. The judiciary has a real role to play in offering what I have described as technical 
advice. There will often be choices that are for the politicians to make, but that is not to say that the 
technical feasibility of reforms are matters on which judges should not assist by giving advice. 
Guidance about assistance to Parliament has been issued,15 and, as a result of a series of seminars 
with senior civil servants, further Guidance will be issued later this year about appropriate 
engagement with the government on policy matters.  
 
There are many other illustrations which time does not permit me to give. But you may ask why the 
judiciary should do this. The answer in my view is clear ς our changing constitutional landscape has 
necessitated this to safeguard and to reinforce the centrality of justice and an independent judiciary 
in the proper functioning of a State.  
 
DIVERSITY 
 
Doing all of the above will, in my view, not be enough. We also actively engage in ensuring that the 
judiciary itself and what it does reflect our increasingly diverse societies 
 
Judicial diversity 
 
In the past ten years there have been major changes to the judicial appointments process. An 
independent Commission that is required to appoint on merit now runs it.16 The judiciary is working 
actively with the appointments commission in increasing judicial diversity, in particular to remove the 
barriers to entry to the judiciary and open-up applications to the widest pool of candidates. 
 
In 2013, a Judicial Diversity Committee was established to assist in discharging the duty to encourage 
diversity of which I have spoken. We have put in place 90 Role Model Judges who undertake 
outreach and mentoring work; we hold specialist outreach events targeted at underrepresented 
groups; we have organised a specialist mentoring scheme for first-time judicial applicants or those 
seeking to progress to higher office. We put in place this summer a scheme to encourage, through 
mentoring, a much wider pool of applicants for appointment as deputy High Court Judges and early 
appointment to the High Court Bench. 
 
We are beginning to bring about a change, particularly with appointments of female judges, but there 
is still a great deal to do. 
 
We also have Diversity and Community Relations Judges across England and Wales. Beyond diversity 
work with aspirant judges, they actively seek to dispel myths surrounding the judiciary and act as a 
link between the courts and local communities. In addition, they play an important role in informing 
and educating people ς communities, schools, universities ς about the reality of what it is to be a 
judge, which helps to remove the myths and misconceptions that prevail. We have recently increased 
the number to 123. 
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 See https://www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/Guidance/select_committee_guidance.pdf.  
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 Constitutional Reform Act 2005 (c.5), section 63(2). 
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Cultures and languages 
 
I mentioned at the outset the changes in the Union of the nations that form the UK. May I illustrate 
this by reference to Wales. Legislative and constitutional changes have given Wales a legislature and 
restored Welsh as a language of the courts and of legislation after an interval of over 400 years; these 
changes and other factors have restored Wales as a nation with a more distinct identity within the 
unitary system of England and Wales. On many different levels, the judiciary has therefore made 
changes to the operation of the legal system to reflect the constitutional change.  
 
Legal systems and common cultural problems 
 
I also mentioned the impact of our membership of the EU. This means not only a parallel, though 
much more occasional, dialogue with the institutions of the EU, but for present purposes a readiness 
to understand and adapt to cultures and legal methods different from that of the UK and the 
ŎƻƳƳƻƴ ƭŀǿΦ hŦ ǘƘŜ Ƴŀƴȅ ŜȄŀƳǇƭŜǎΣ Ƴŀȅ L ǘŀƪŜ ǾƛŎǘƛƳΩǎ ǊƛƎƘǘǎΚ aƻǎǘ ŎƻƴǘƛƴŜƴǘŀƭ ŎƛǾƛƭ ǎȅǎǘŜƳǎ ƘŀǾŜ ŀ 
very different investigative process, but also accord to victims many more rights, such as the right to 
appeal against the failure of the prosecutor to prosecute. Political decisions were made to try and 
provide the same minimum rights for victims across Europe. Technically difficult though it was to set 
minimum rights, what proved to be more difficult was addressing the common cultural problem that 
each state had - the failure to keep victims informed throughout the whole process of what was 
happening and to take into account their concerns when dealing with cases. Thus although we may 
have to reconcile the diversity of legal systems, it is sometimes common cultural problems that the 
judiciary and the broader legal system needs to address. 
 
CONCLUSIONS 
So, what conclusions can be drawn? 
 
i. Judicial independence must not mean judicial isolation; 
 

ii. The judiciary must explain the centrality of justice and why it matters. That task cannot be left to 
others. Transparency and openness are crucial to instilling public confidence in the justice system. 
In so doing, the emphasis has to be on demonstrating the real-life impact, rather than relying on 
high-level constitutional principles;  

 
iii. The judiciary needs to engage with the other two branches of State within the confines of the 

Constitution, and this strengthens, rather than undermines, judicial independence as it increases 
shared understanding and shared respect; 

 
iv. Engagement with the public and the other branches of the State is particularly important when it 

comes to protecting judicial independence and the proper funding of justice; 
 

v. The judiciary must be reflective of the society it serves and actively take steps to ensure that the 
processes of the courts take proper account of our diverse societies. 

 
Although I have spoken of England and Wales, I anticipate that much of what I have said about the 

need for judicial engagement will be of much wider relevance.  
 BACK TO CONTENTS PAGE 
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 άΧǿƘŀǘ ŀ ǿƻƳŀƴ ƴŜŜŘǎ ƛǎ ƴƻǘ ŀǎ ŀ ǿƻƳŀƴ ǘƻ ŀŎǘ ƻǊ ǊǳƭŜΣ ōǳǘ ŀǎ ŀ ƴŀǘǳǊŜ ǘƻ ƎǊƻǿ Σ ŀǎ ŀƴ ƛƴǘŜƭƭŜŎǘ 
to discern, as a soul to live and unimpeded to unfold such powers as are given tƻ ƘŜǊΦέ 
Margaret Fuller 
 
Introduction  
Sexual exploitation, sexual violence and human trafficking in Kenya represent a tear in the moral 
fabric of the nation. Affecting men, women, boys and girls, these grave offences inflict adverse and 
long-lasting physical and psychosocial consequences on survivors, their families and communities. 
This commentary focuses particularly on women and children as they are generally more acutely 
affected by, and predominantly suffer the violence of, these vices in Kenya.1 The paper will discuss 
sexual exploitation, violence and human trafficking in the Kenyan context. Focusing on the legislative 
and juridical steps that have been taken to address this scourge, the paper analyses the challenges 
that blunt the effectiveness of the law and briefly canvasses a number of policy, legislative and 
administrative actions that can move towards ameliorating the unacceptable situation in regard to 
sexual exploitation, violence and human trafficking in Kenya. 
 
Sexual Exploitation, Violence and Human Trafficking in Kenya 
{ŜȄǳŀƭ ŜȄǇƭƻƛǘŀǘƛƻƴ ƛǎ ŘŜŦƛƴŜŘ ŀǎ άŀƴȅ ŀŎǘǳŀƭ ƻǊ ŀǘǘŜƳǇǘŜŘ ŀōǳǎŜ ƻŦ ŀ Ǉƻǎƛǘƛƻƴ ƻŦ ǾǳƭƴŜǊŀōƛƭƛǘȅΣ 
differential power, or trust, for sexual purposes, including, but not limited to, profiting monetarily, 
socially or politically ŦǊƻƳ ǘƘŜ ǎŜȄǳŀƭ ŜȄǇƭƻƛǘŀǘƛƻƴ ƻŦ ŀƴƻǘƘŜǊΦέ2 {ŜȄǳŀƭ ǾƛƻƭŜƴŎŜ ƛǎ ŘŜŦƛƴŜŘ ŀǎ άany 
sexual act, attempt to obtain a sexual act, unwanted sexual comments or advances, or acts to traffic, 
ƻǊ ƻǘƘŜǊǿƛǎŜ ŘƛǊŜŎǘŜŘΣ ŀƎŀƛƴǎǘ ŀ ǇŜǊǎƻƴΩǎ ǎŜȄǳŀƭƛǘȅ ǳǎƛƴƎ ŎƻŜǊŎƛƻƴΣ ōȅ ŀƴȅ Ǉerson regardless of their 
ǊŜƭŀǘƛƻƴǎƘƛǇ ǘƻ ǘƘŜ ǾƛŎǘƛƳΣ ƛƴ ŀƴȅ ǎŜǘǘƛƴƎΣ ƛƴŎƭǳŘƛƴƎ ōǳǘ ƴƻǘ ƭƛƳƛǘŜŘ ǘƻ ƘƻƳŜ ŀƴŘ ǿƻǊƪΦέ3 Human 
ǘǊŀŦŦƛŎƪƛƴƎ ƛǎ άǘƘŜ ǊŜŎǊǳƛǘƳŜƴǘΣ ǘǊŀƴǎǇƻǊǘŀǘƛƻƴΣ ǘǊŀƴǎŦŜǊΣ ƘŀǊōƻǳǊƛƴƎ ƻǊ ǊŜŎŜƛǇǘ ƻŦ ǇŜǊǎƻƴǎΣ ōȅ ƳŜŀƴǎ ƻŦ 
the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the 
abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits 
to achieve the consent of a person having control over another person, for the purpose of 
ŜȄǇƭƻƛǘŀǘƛƻƴΦέ4 
 
Worryingly, the trend in the past decade shows a steady increase in sexual violence across the 
country. Of particular concern is the increase in the number of female children being treated points 
to increasing numbers of minors being defiled. Findings from a 2010 survey showed that one in three 

                                                           
1
 Gender Violence Recovery Centre (2012) 2011-2012 Annual Report (Nairobi: GVRC) at p. 8. 

2
 United Nations (n. d.) óConduct and Discipline Unitô available at 

https://cdu.unlb.org/Policy/SexualExploitationandAbusePolicy.aspx accessed on 10 May 2015. 
3
 See also World Health Organisation (n.d.) óUnderstanding and Addressing Violence Against Womenô available at 

http://www.who.int/reproductivehealth/topics/violence/vaw_series/en/ accessed on 10 May 2015. 
4
 Art. 3(a) United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons. 

https://cdu.unlb.org/Policy/SexualExploitationandAbusePolicy.aspx
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girls experienced sexual violence prior to the age of 18.5 The then Minister of Gender, Children and 
{ƻŎƛŀƭ 5ŜǾŜƭƻǇƳŜƴǘ ŘŜǎŎǊƛōŜŘ ǘƘŜǎŜ ǎǘŀǘƛǎǘƛŎǎ ŀǎ άŀ ǎƻōŜǊƛƴƎ ǇƛŎǘǳǊŜ ƻŦ ǇŜǊǾŀǎƛǾŜ ŀƴŘ ƛƴǎƛdious 
ǾƛƻƭŜƴŎŜ ǘƘŀǘ ŀŦŦƭƛŎǘǎ ǘƘŜ ŜƴǘƛǊŜ ŎƻǳƴǘǊȅΦέ Lƴ нллфΣ ŀ ǊŜǇƻǊǘ ƻƴ ǎŜȄǳŀƭ ŜȄǇƭƻƛǘŀǘƛƻƴ ƻŦ  children noted a 
steady increase with 50,000 children being involved in child sex tourism.6 Sexual exploitation in 
regard to child and women prostitution, especiŀƭƭȅ ƭƛƴƪŜŘ ǘƻ YŜƴȅŀΩǎ ƭŀǊƎŜ ǘƻǳǊƛǎƳ ǎŜŎǘƻǊΣ Ƙŀǎ ƎǊƻǿƴ 
ǘƻ ŀ ΨƘƻǊǊƛŦƛŎ ƳŀƎƴƛǘǳŘŜΩΦ  
 
Domestic violence, the most prevalent form violent abuse women in Kenya endure, is also on the 
rise. It can take a number of forms including physical assault, emotional torture, sexual violence 
ŀƴŘκƻǊ ƴŜƎƭŜŎǘΦ ! нллу ǊŜǇƻǊǘ ǎǘŀǘŜŘΥ ά[d]omestic violence is rampant in Kenya and despite 
ƛƴǘŜǊǾŜƴǘƛƻƴǎΧǘƘŜǊŜ Ƙŀǎ ōŜŜƴ ŀ ǎǘŜŀŘȅ ƛƴŎǊŜŀǎŜ ƛƴ ǘƘŜ ƴǳƳōŜǊ ƻŦ ŎŀǎŜǎ ŀƴŘ ǘƘŜ ǎŜǾŜǊƛǘȅ ƻŦ ŘƻƳŜǎǘƛŎ 
ǾƛƻƭŜƴŎŜ ƛƴ ŀƭƭ ǊŜƎƛƻƴǎ ƛƴ YŜƴȅŀΦέ7 A 2012 survey across four provinces in Kenya found that 74.5% of 
respondents indicated that they had been physically abused within their marital homestead.8 Though 
media reports describe a trend in Nyeri county in Central Kenya that points to an increase in domestic 
violence with women attacking men (in some incidents extremely violently), generally, the culture of 
male dominance means women bear the brunt of domestic violence at the hand of their partners and 
spouses.9 Children are no exception; they are also subjected to domestic violence especially in 
families in which the woman is physically or emotionally abused.10 Domestic violence complaints 
ǘŜƴŘ ǘƻ ōŜ ǘǊŜŀǘŜŘ ƭŜǎǎ ǎŜǊƛƻǳǎƭȅ ōȅ ǘƘŜ ǇƻƭƛŎŜ ǎƛƴŎŜ ǘƘŜȅ ŀǊŜ ŎƻƴǎƛŘŜǊŜŘ ŀǎ ΨŘƻƳŜǎǘƛŎ ƛǎǎǳŜǎΩΣ ƳƛƴƻǊ 
issues that require no legal intervention.11 There are occasions where the police advice the victims of 
domestic violence to go back home and resolve the matter amicably with the perpetrator which 
ordinarily leads to further abuse!12 
 
It is widely accepted that the above statistics are at best conservative, as most women do not report 
incidents of sexual violence. Amongst the reasons for this are inadequate support systems, shame, 
fear or risk of retaliation, fear or risk of being blamed, fear or risk of not being believed and fear or 
risk of being mistreated and/or socially ostracized. In this context, it is imperative that Kenya 
develops a justice system that places the well-being of victims of these crimes at the centre of its 
processes; guards their dignity; and provides a real and tangible sense of justice to survivors of sexual 
violence. 
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Adverse cultural norms, practices and traditions as well as patriarchal attitudes and deep rooted 
stereotypes regarding the roles, responsibilities and identities of women and men in all spheres of life 
persist in the Kenyan society13Φ άSocial systems in Kenya are established on a patriarchal basis 
ǿƘŜǊŜōȅ ǿƻƳŜƴ ŀƴŘ ŎƘƛƭŘǊŜƴ ŀǊŜ ǘǊŜŀǘŜŘ ŀǎ ƭŜǎǎŜǊ ƘǳƳŀƴ ōŜƛƴƎǎΦέ14 Patriarchal social structures 
enable men to dominate women, and control their labour and power.15 !ƳƻƴƎǎǘ YŜƴȅŀΩǎ ǘǊŀŘƛǘƛƻƴǎΣ 
women are subordinate to the men and have little control over resources and power in the home, 
village, and wider community.16 This culture has significantly contributed to the perception that 
sexual violence or exploitation committed against a woman is not atrocious, ΨŀŦǘŜǊ ŀƭƭ ǎƘŜ ƛǎ Ƨǳǎǘ ŀ 
ǿƻƳŀƴΦΩ17  
 
! нлмо wŜǇƻǊǘ ƻƴ ǘǊŀŦŦƛŎƪƛƴƎ ƛƴ ǇŜǊǎƻƴǎ ǎǘŀǘŜŘ ǘƘŀǘ YŜƴȅŀ άƛǎ ŀ ǎƻǳǊŎŜΣ ǘǊŀƴǎƛǘ ŀƴŘ ŘŜǎǘƛƴŀǘƛƻƴ ŎƻǳƴǘǊȅ 
for men, women and children subjected to forced labour and ǎŜȄ ǘǊŀŦŦƛŎƪƛƴƎΦέ18 Taking advantage of 
the regions conflicts, humanitarian disasters, and the vulnerability of people in situations of crisis, 
human trafficking in Kenya, mirroring the global trend, is also on the rise. This profitable activity of 
organised criminal groups involves the abduction and sale of men, women and children for sexual 
exploitation and forced labour.19 Within Kenya, women and children are majority of the victims of 
this crime.20 It occurs from rural to urban centres mainly for domestic labour where young girls are 
trafficked to be housemaids.21 At the Coast, women and young children are trafficked for sexual 
exploitation within the tourism industry.22 Young girls are especially vulnerable to commercial sexual 
exploitation many have been trafficked out of the country on the pretense that their minders would 
get them jobs, or marry them only to end up as sex slaves.23 Porous borders, weak immigration laws, 
corruption, armed conflict and instability, poverty and socio-economic factors all fuel the human 
trafficking in Kenya. 
 
The Ministry of Gender in conjunction with non-governmental organisations operate a child 
trafficking hotline that is toll-free, 24 hours a day. In 2013, 164,000 calls were received on this 
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hotline, illustrating the extent ƻŦ ǘƘŜ ŎǊƛǎƛǎΦ ¢ƘŜ /ƘƛƭŘǊŜƴΩǎ 5ŜǇŀǊǘƳŜƴǘ ƛƴ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ DŜƴŘŜǊ 
provides guidance and counselling services to the children victims of trafficking in persons.24  
 
Constitutional Developments 
Under the previous Constitution, women were not guaranteed protection from gender-based 
discrimination. For example, the clause on protection from discrimination excluded matters 
concerning marriage, divorce, adoption, burial or other matters of personal law, areas in regard to 
which women were generally at a disadvantage.25 The current Constitution of Kenya 2010 provides 
guarantees for a wide range of human rights and fundamental freedoms. It comprehensively 
elaborates rights and protections for women and children, according them treatment as marginalised 
groups.  Article 21 requires all State organs to address the needs of vulnerable groups within society, 
which includes women and children. The Constitution now guarantees equal protection and equal 
benefit of the law to every individual, including women without discrimination, having expanded 
greatly the grounds for discrimination. Additionally, discrimination need only occur at the hands of 
the State or some authority; it is applicable amongst all persons.26 Further, the State is mandated to 
ƘŀǾŜ άŀŦŦƛǊƳŀǘƛǾŜ ŀŎǘƛƻƴ ǇǊƻgrammes and policies designed to redress any disadvantage suffered by 
ƛƴŘƛǾƛŘǳŀƭǎ ƻǊ ƎǊƻǳǇǎ ōŜŎŀǳǎŜ ƻŦ Ǉŀǎǘ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴΦέ27 Lƴ ǊŜƎŀǊŘ ǘƻ YŜƴȅŀΩǎ ƻōƭƛƎŀǘƛƻƴǎ ǳƴŘŜǊ 
international law, Article 2 of the Constitution now expressly provides that the general rules of 
international law and any treaty or convention ratified by Kenya shall form part of the law of Kenya. 
The direct applicability of important international instruments on the rights of women and children 
such as the International Convention on the Elimination of all Forms of Discrimination against 
Women28 and the African Charter on the Rights and the Welfare of the Child29 enhances capacity of 
judicial and administrative organs of government to protect women and children in Kenya against 
sexual violence, exploitation and trafficking. 
 
Legislative Developments 
 
Sexual Offences Act No. 3 of 2006 
It was an arduous quest to enact a statute that comprehensively provided for sexual offences. It was 
only as a result of extensive lobbying, commitment and ingenuity that the Sexual Offences Act was 
passed in 2006. Prior to this, the Penal Code and the Criminal Procedure Code were the applicable 
statutes in trying perpetrators of sexual offences. As general offences against morality, the Penal 
Code and Criminal Procedure Code did not adequately provide for sexual offences and the sentences 
provided for violations were very lenient. The Sexual Offences Act is much more comprehensive; it 
recognises a range of sexual offences such as gang rape, incitement to prostitution, cultural and 
religious sexual offences and provides mandatory sentences in offences of rape and defilement. 
 
Prior to the enactment of the Sexual offences Act, sentences were more lenient as compared to the 
sentences. For example, in a 2005 case David Odhiambo and George Omondi v Republic30 the Court 
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of Appeal of Kenya confirmed a conviction and a 14-year sentence to the appellants who had been 
convicted of the offence of having Ψunlawful carnal knowledge of a woman or girl without her 
consentΩ under the Penal Code. The Sexual Offences Act now provides a stiffer sentence for the 
offence of rape that may be life imprisonment. In F.O.D. V Republic,31 the High Court of Kenya upheld 
a conviction of a person who had been charged with incest and meted an imprisonment term of 20 
years which is the minimum sentence under the Sexual Offences Act for the offence of defilement of 
a child between the age of twelve and fifteen years. Under the Act the mandatory imprisonment 
term for defilement of a child of the age of eleven years and below, is life imprisonment. It is worth 
noting that in this matter the Court also affirmed the position of the law that the testimony of a 
minor who is the victim of a sexual offence does not need corroboration despite being the only 
testimony of the prosecution.32 
 
Since the enactment of the Sexual Offences Act, various regulations have been made to ensure its 
implementation and they include: the Sexual Offences Regulations 2008 which deal, with amongst 
others, review of sexual offences and the keeping of sexual offences register; the Sexual Offences 
(Dangerous Offenders DNA Data Bank) Regulations; 2008 and the Sexual Offences (Medical 
treatment) Regulations 2012.  More recently, the Sexual Offences Rules of Court, 2014 were 
developed to guide the courts on various aspects of implementation of the Act including the conduct 
of court proceedings and protection of victims of sexual violence. It is commendable that the courts 
now often conduct the trial of a person charged with a sexual offence in camera if it is of the opinion 
ǘƘŀǘ ǘƘŜ ǿƛǘƴŜǎǎ ƛǎ ΨǾǳƭƴŜǊŀōƭŜΩ ƘŜƴŎŜ ŜƴǘƛǘƭŜŘ ǘƻ ǎǇŜŎƛŀƭ ǘǊŜŀǘƳŜƴǘΦ {ǳŎƘ ŀ ǿƛǘƴŜǎǎ Ƴŀȅ ōŜ ŀƭƭƻǿŜŘ ǘƻ 
testify while they are in a witness protection box, or testify through an intermediary and request the 
court for a recess if they are fatigued or stressed. It is also notable that courts are now taking into 
consideration the evidence of the impact of any sexual offence on a complainant in order to 
determine an appropriate sentence.  
 
Challenges in implementation of the Sexual Offences Act 
Implementation of the Sexual Offences Act has experienced some challenges. Adequate human and 
financial resources across government institutions have been lacking to comprehensively tackle 
sexual offences. There has been weak coordination amongst government institutions and relevant 
stakeholders in the implementation of the Act. A lack of awareness on the Act has resulted in a lack 
of understanding by judicial officers, prosecutors, the police and other key implementers. Further, 
the provisions within the Act are not included in curriculums and trainings of key stakeholders. There 
is also apathy and delays in the legal processes within the Act. This is compounded by negative 
cultural attitudes towards women and fear/ stigma, making reporting of cases a daunting task for 
both male and female victims.33 There has also been a piecemeal approach to the implementation of 
the Sexual Offences Act. The Judiciary, or any other institution, cannot undertake to do this alone. 
There must be a concerted and coordinated approach to implementation that includes all relevant 
government institutions, agencies as well as non-governmental partners in order to substantively 
realise the implementation of this progressive Act in regard to sexual violence and exploitation in 
Kenya. 
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Protection Against Domestic Violence Act 2015 
In order to arrest the growing menace of domestic violence in Kenya, Parliament recently passed the 
Protection against Domestic Violence Act 2015.The Act expressly provides for the protection and 
relief of victims of domestic violence; and the protection of a spouse and any children or other 
ŘŜǇŜƴŘŀƴǘ ǇŜǊǎƻƴǎΦ ¢ƘŜ !Ŏǘ ŀŘƻǇǘǎ ŀ ǿƛŘŜ ƳŜŀƴƛƴƎ ƻŦ ǘƘŜ ǘŜǊƳ ΨǾƛƻƭŜƴŎŜΩ ǿƘŎƛ ƛƴŎƭǳŘŜǎΣ ƛƴǘŜǊ ŀƭƛŀΣ 
child marriage, female genital mutilation, forced marriage, forced wife inheritance, sexual violence 
within marriage, intimidation and emotional or psychological abuse. It also widely interprets the 
ƳŜŀƴƛƴƎ ƻŦ ΨŘƻƳŜǎǘƛŎ ǊŜƭŀǘƛƻƴǎƘƛǇΩ ōŜȅƻƴŘ ŦƻǊƳŀƭ ƳŀǊǊƛŀƎŜΦ Lǘ ƭƛǎǘǎ ǘƘŜ ŘǳǘƛŜǎ ƻŦ ǇƻƭƛŎŜ ƻŦŦƛŎŜǊǎ ƛƴ 
relation to domestic violence, entitling a victim of domestic violence, including children, to apply for a 
protection order and seek compensation for the violation of their rights. Under the Act the police are 
also empowered to arrest a person whom they are satisfied has committed an offence without 
requiring a warrant of arrest. The Act establishes protection mechanisms for victims of domestic 
violence, contains provisions guiding the courts on the issuance of protections orders, the 
enforcement of these orders, orders for counselling and compensation of victims of domestic 
violence. 
 
Victim Protection Act No. 17 of 2014 
Previously, the law did not expressly provide for support and protection systems for victims of crime. 
However, Article 50(9) of the Constitution mandates Parliament to enact legislation providing for the 
protection, rights and welfare of victims of offence. Pursuant to this, Parliament enacted the Victims 
tǊƻǘŜŎǘƛƻƴ !Ŏǘ нлмпΦ ¢ƘŜ !Ŏǘ ǇǊƻǾƛŘŜǎ Ŝǉǳŀƭ ǊƛƎƘǘǎ ŦƻǊ ŀŎŎǳǎŜŘΩǎ ŀƴŘ ǘƘŜ ǾƛŎǘƛƳǎ ǿƘŜǊŜōȅ ŎƻǳǊǘǎ ƘŀǾŜ 
to consider the views of each before making any decision. Minimum standards on the rights, support 
and protection of victim have now been established. Section 23 of the Act provides for reparation 
and compensation to victims and special protection for vulnerable victims. The law also provides the 
victims with the right to accessible information, support services, special protection measures among 
others. The law establishes the victim protection board which will play an important role in policy 
development and a victim trust fund to cater for expenses arising out of assistance of victims of 
crime. The Act provides for the right to privacy on intrusion from the media, health professional and 
any other person. Courts must now consider the views of the victim from the beginning of trial and 
victims should provide victim impact statements before court makes a sentence. These measures will 
ensure victims are active participants in their trials and thus promote justice. 
 
 
/ƘƛƭŘǊŜƴΩǎ !Ŏǘ34 
¢ƘŜ /ƘƛƭŘǊŜƴΩǎ !Ŏǘ ƳŀƪŜǎ ǇǊƻvisions for the safeguards of the rights and welfare for the children. The 
Act stipulates that all activities done on behalf of children should be in the best interest of the child. 
Violence meted against children therefore does not constitute best interest of the child. Section 13 
guarantees children (both girls and boys) the right to protection from physical and psychological 
abuse, neglect and any other form of exploitation including sale, trafficking or abduction.  Under 
section 14 children are protected from female circumcision, early marriage or other cultural rites, 
ŎǳǎǘƻƳǎΣ ƻǊ ǘǊŀŘƛǘƛƻƴŀƭ ǇǊŀŎǘƛŎŜǎ ǿƘƛŎƘ ŀǊŜ ƘŀǊƳŦǳƭ ǘƻ ǘƘŜ ŎƘƛƭŘΩǎ ŘŜǾŜƭƻǇƳŜƴǘΦ ¢ƘŜ !Ŏǘ ŀƭǎƻ ŜȄǇƭƛŎƛǘƭȅ 
prohibits sexual exploitation of children as well as actions that expose children to torture or cruel or 
inhuman treatment such as circumcision or child marriages.35 
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Witness Protection Act Cap. 79 
The courts have been applying this Act to ensure the protection of witnesses in criminal cases. A 
Witness Protection Agency is established under the Act to maintain a witness protection programme 
that guarantees the safety and welfare of the protected persons. This may involve armed protection, 
relocation and change of identity of a witness. It also extends to requests to the courts to conduct the 
proceedings in camera, use of pseudonyms and use of video link during trial. Further, the Act 
establishes a Victims Compensation Fund that comprises monies realized from property forfeited to 
the government in connection with certain crimes as well as grants and donations made to the Fund. 
The Fund is for restitution to a victim of crime, or compensation for the death of a victim of crime 
committed by any person during a period when such a person is under the witness protection 
program and for meeting expenses incidental thereto. While this system is being made sustainable, 
the Judiciary remains empowered, under s. 31 of the Penal Code and Article 23(3)(e) of the 
Constitution, to make orders for compensation. Implementing the provisions of this Act is directly 
related to the effectiveness of all other laws combating sexual violence, exploitation and human 
trafficking. 
 
Counter-Trafficking in Persons Act Cap. 61  
/ƻƴǎŎƛƻǳǎ ƻŦ YŜƴȅŀΩǎ ƻōƭƛƎŀǘƛƻƴ ǳƴŘŜǊ ǘƘŜ ¦b /ƻƴǾŜƴǘƛƻƴ !Ǝŀƛƴǎǘ ¢Ǌŀƴǎƴŀǘƛƻƴŀƭ hǊƎŀƴƛȊŜŘ /ǊƛƳŜ ŀƴd 
its Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, 
the Counter-Trafficking in Persons Act was enacted, criminalising trafficking in persons including 
trafficking for sexual exploitation. This buttresses the Penal Code that also contains provisions in 
regard to the operation of brothels in which trafficked children and women are kept for purposes of 
prostitution. Under the Counter-Trafficking in Persons Act the court is vested with the power to 
conduct trial in camera where circumstances demand. The aspect of confidentiality is given a lot of 
weight under the Act ς the right to privacy of a victim and witnesses of trafficking is highly protected 
and infringement of that right attracts severe sanctions.  Likewise, publishing of any information that 
tends to establish the identity of a victim of trafficking also attracts severe penalties both in terms of 
imprisonment as well as in fines. The prosecution is empowered to use victim impact statements at 
trial to adduce evidence relating to circumstances surrounding the commission of the offence and the 
impact of the offence upon a victim of trafficking, which the court relies on when considering the 
sentence that would be appropriate once an accused person is convicted. Of direct benefit to the 
victim of trafficking is an order for restitution that a court is empowered by the Act to impose on the 
person convicted.  Such an order for restitution or compensation of the victim covers the costs of any 
medical or psychological treatment, transport, accommodation and living expenses or any other 
relief that the court may consider just under the circumstances. The Act establishes the National 
Assistance Trust Fund which is to be administered for the assistance of victims of trafficking. The 
court may make, over and above the orders of fine or imprisonment term, an order for forfeiture of 
property or funds acquired from trafficking in favour of the fund.  The Act entitles a victim of 
trafficking to apply for compensation in a civil suit without being required to pay any court fees. 
Damages awarded in such a suit will be taken from the personal assets of the person convicted of the 
offence and any deficit will be taken from the fund. 
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The Role of the Judiciary 
 
Progressive Jurisprudence 
It is worth to note that even before the promulgation of the 2010 Constitution, the Judiciary was 
keen on making progressive decisions despite a more limited bill of rights. In the Mathenge case36 for 
example, the courts declared that, noxious weeds that had been introduced into the area, infringed 
the petitioners right to life as they violated of their right to a clean and healthy environment. 
Similarly, prior to the enactment of the progressive 2010 Constitution, the courts had been 
interpreting tƘŜ ƭŀǿ ǘƻǿŀǊŘǎ ǎŜŎǳǊƛƴƎ ǘƘŜ ǊƛƎƘǘǎ ƻŦ ǿƻƳŜƴ ƛƴ YŜƴȅŀΩǎ ǎƻŎƛŀƭ ŎƻƴǘŜȄǘΦ CƻǊ ŜȄŀƳǇƭŜΣ ƛƴ 
the Maasai culture women were not entitled to inherit their fathers land. However, in the case of Ole 
Ntutu,37 the court held that Maasai customary law could not apply if the same was discriminatory 
regardless of whether the area in question was among those gazetted as community land. It was 
guided by the spirit of section 3(2) of the Judicature Act and the Constitution which curtailed the 
application of customary law if, Ψrepugnant to justice and morality or inconsistent with any written 
law.Ω {ƛƳƛƭŀǊƭȅΣ ƛƴ Mary Rono v. Jane Rono & Another 38 despite the law under Keiyo custom where a 
woman had no right to inherit, the court ruled that both sons and daughters should inherit equally. 
 
In the post-2010 Constitutional dispensation, the Judiciary has made good progress in promoting and 
protecting the rights and fundamental freedoms enshrined in the Constitution. In the case of C. K. (a 
child) & 11 Others v Commissioner of Police/Inspector General of Police & 2 Others,39 the 
Commissioner of Police and two others were sued for failing to conduct prompt and professional 
investigations into the offence of defilement and other forms of sexual violence committed against 
C.K. (a child) and 11 others. The High Court declared that the failure by the police to conduct prompt, 
effective and professional investigations into the complaints of the petitioners amounted to a 
violation of their fundamental rights and freedoms under the Constitution as well as under the 
relevant international instruments. The Court also issued an order of mandamus directing the 
Commissioner of Police to conduct prompt, effective and professional investigations into the 
complaints of the petitioners.  
 
The courts have endeavoured to protect women and children from sexual exploitation, violence and 
trafficking in persons. In the 2015 case of W.J. & L.N. v. Astarikoh Henry Amkoah & Others 40 two 
minors had been sexually violated by the deputy head-teacher of the primary school that they were 
attending. The victims petitioned the High Court for a declaration that their constitutional rights to 
education and health had been violated by the government through its agent the Teachers Service 
Commission (TSC), the employer of the deputy head-teacher.  In a landmark ruling, the High Court 
observed that though the petitioners had been unsuccessful in securing a conviction of the 
perpetrator of the sexual violence in the criminal court, this did not bar the petitioners from seeking 
the reliefs sought in the constitutional petition. The court held that the standard of proof in regard to 
the charge of defilement, upon which the respondent has been found not guilty, beyond reasonable 
doubt, is different from the standard of proof applicable in constitutional matters. The court thus 
held that the deputy head-teacher had violated the rights of the petitioners to human dignity, the 
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ǊƛƎƘǘ ǘƻ ƘŀǾŜ ǘƘŀǘ ŘƛƎƴƛǘȅ ǊŜǎǇŜŎǘŜŘ ŀƴŘ ǇǊƻǘŜŎǘŜŘΣ ŀƴŘ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊǎΩ ǊƛƎƘǘ ǘƻ ƘŜŀƭǘƘ ŀƴŘ ŜŘǳŎŀǘƛƻƴΦ 
The court further held that the government and the TSC were vicariously liable for the unlawful acts 
of the deputy head-teacher, awarding damages amounting to Kenya Shillings 2,000,000 to the first 
petitioner and Kenya Shillings 3,000,000 to the second petitioner. In another notable decision, the 
courts addressed the issue of extra territorial jurisdiction; in George H. Mwakio v. Republic41 the 
court upheld the conviction of the accused who had abducted and defiled a Kenyan minor and later 
arrested in Tanzania. The Kenyan court conducted the trial, convicted and sentenced the accused to 
30 years imprisonment. 
 
Compensation 
{ŜŎǘƛƻƴ ом ƻŦ ǘƘŜ tŜƴŀƭ /ƻŘŜ ǇǊƻǾƛŘŜǎ ǘƘŀǘ ŎƻǳǊǘǎΩ Ƴŀȅ ƻǊŘŜǊ ŀ ǇŜǊǎƻƴ ŎƻƴǾƛŎǘŜŘ ƻŦ ŀƴ ƻŦŦŜƴŎŜ ǘƻ 
make compensation to any person injured by his offence and the compensation may be either in 
addition to or in substitution for any other punishment. Further, Article 23(3)(e) of the Constitution 
encourages judicial officers to be bold in awarding victims of crimes compensation.  Article 50(9) 
provides that Parliament shall enact legislation providing for the protection, rights and welfare of 
victims of offences. The Victim Protection Act mentioned above also provides for orders for 
compensation to victims of offences. These progressive provisions must be actively utilised by judicial 
officers particularly in offences of sexual violence, exploitation and human trafficking. Moving 
forward there have also been proposals that part of the fines meted out for sexual offences, which 
would ordinarily revert to the exchequer, be given to the victims of these offences. 
 
Elimination of the Impediment of Undue Procedural Technicalities 
The progressive jurisprudence being set by the Judiciary not only more firmly entrenches principles 
that reinforce the protection of women and children from sexual exploitation, violence and 
trafficking in persons, but it also prevents persons accused of these offences from circumventing 
justice merely by relying on procedural technicalities. This fortifies the Constitutional command that 
courts in the course of administration of justice should not have undue regard to procedural 
technicalities.42 In 2014, the Court of Appeal in the landmark case of Isaac Nyoro Kimita & Another v. 
Republic43 pronounced itself on the implications of a defective charge-sheet that stated that two or 
more accused persons had jointly committed the offence of rape against the same woman at the 
same time. Departing from its previous decision,44 the court held that even though the particulars of 
the charge stated tƘŀǘ ǘǿƻ ƻǊ ƳƻǊŜ ŀŎŎǳǎŜŘ ǇŜǊǎƻƴǎ ΨƧƻƛƴǘƭȅΩ ŘŜŦƛƭŜŘ ǘƘŜ ŎƻƳǇƭŀƛƴŀƴǘΣ ǘƘŜ ŎƘŀǊƎŜ 
sheet did not become fatally defective if the accused suffered no prejudice as a result of the use of 
the term.  If, despite the use of the term, the accused persons fully appreciated the charge against 
them and were not confused by the inclusion of the term, the charge sheet could not be said to be 
fatally defective.  This illustrates a shift in the courts towards substantive justice and not procedural 
technicalities. 
 
Other Judiciary Initiatives 
Various initiatives have been developed towards the elimination of sexual exploitation, violence and 
human trafficking. The Kenya Women Judges Association (KWJA) was founded in 1993 as an affiliate 
of the International Women Judges Association (IWJA) and has grown in numbers. It seeks to among 
others keep under review all aspects of discrimination on gender basis and work actively to eradicate 
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all forms of discrimination against women in the administration of justice. Through this association 
members have been able to engage with stakeholders in the Court users Committees an idea the 
association birthed. KWJA has also been at the forefront in training of judges and magistrates on the 
application of international law and best practices in regard to sexual offences especially where there 
were deficiencies in national laws. 
 
The number of women magistrates has increased significantly with 215 out of 458 magistrates now 
being women. Having more women in office has contributed towards solving the challenges 
associated with violence against women. Women judges and magistrates have been able to respond 
in various ways to women subjected to domestic violence thus helping eliminate the vice through 
various mechanisms. For instance by prioritizing womeƴΩǎ ǎŀŦŜǘȅ ōȅ ŀŘŘǊŜǎǎƛƴƎ ǘƘŜƛǊ ŦŜŀǊǎΤ ƛƳǇƻǎƛƴƎ 
sanctions on perpetrators of domestic violence among others.  
 
¢ƘŜ WǳŘƛŎƛŀǊȅ Ƙŀǎ ŀƭǎƻ ŜǎǘŀōƭƛǎƘŜŘ /ƻǳǊǘ ¦ǎŜǊǎ /ƻƳƳƛǘǘŜŜǎ ό/¦/Ωǎύ ƛƴ ŀƭƭ ŎƻǳǊǘ ǎǘŀǘƛƻƴǎ ƛƴ ǘƘŜ ŎƻǳƴǘǊȅΦ 
They provide a platform for actors in the justice sector at the local or regional level to consider 
improvements in the operations of the courts, coordinate functions of all agencies within the justice 
ǎȅǎǘŜƳ ŀƴŘ ƛƳǇǊƻǾŜ ǘƘŜ ƛƴǘŜǊŀŎǘƛƻƴ ƻŦ ǘƘŜǎŜ ǎǘŀƪŜƘƻƭŘŜǊǎΦ /¦/Ωǎ ǇǊƻǾƛŘŜ ǘƘŜ WǳŘƛŎƛŀǊȅ ǿƛǘƘ ŀƴ 
opportunity to make the justice system more participatory and inclusive since the public is 
represented by all arms of government, civil society organizations, opinion leaders, representatives of 
women and youth, the clergy and faith based groups and private ǎŜŎǘƻǊΦ  ¢ƘǊƻǳƎƘ /¦/Ωǎ ƳŜƳōŜǊǎ ŀǊŜ 
sensitized on the various ways to curb these vices and the applicable laws.  
 
The Office of the Chief Registrar in the Judiciary maintains a register of sexual offenders and this 
ensures that dangerous offenders are monitored. Though the system is still manual, efforts are 
underway to develop a more efficient and accessible electronic register.  
 
The Judiciary Training Institute (JTI) has been offering training to judicial offices on sexual offences. 
Currently JTI is developing a curriculum and training manual on sex and gender based violence to 
train judicial officers on how to handle cases of sexual violence. The Judiciary has developed a sexual 
harassment policy to guide the institution and this proves that Judiciary is walking the talk against 
sexual offences. 
 
The Office of the Chief Justice and the Deputy Chief Justice conducted a tour to the western part of 
Kenya and their findings on the incidences of sexual exploitation and violence were alarming. As a 
result, they resolved to take measures to curb the prevalence of this burgeoning menace. This 
includes the development of a Bench Book on sexual offences that will contain the local and 
international law, judicial precedents and procedural guidelines relating to sexual offences. The 
Bench Book will aid judicial officers and other users by clearly explaining and succinctly describing the 
law, processes and procedures in dealing with sexual offences in the courts. 
 
Conclusion 
The fight against sexual exploitation, violence and human trafficking has been an uphill task for Kenya 
just like any other country. However, the progress is remarkable with the adoption of a 
transformative Constitution which strongly enshrines the rights of women and children. The Bill of 
Rights guŀǊŀƴǘŜŜǎ ŀ ǇŜǊǎƻƴΩǎ ŦǊŜŜŘƻƳ ŦǊƻƳ ŀƭƭ ǾƛƻƭŜƴŎŜ ǿƘƛŎƘ ƛƴŎƭǳŘŜǎ ǎŜȄǳŀƭ ǾƛƻƭŜƴŎŜΦ !ƭƭ {ǘŀǘŜ 
organs are mandated under Article 29(c) and Article 21 of the Constitution to implement the Bill of 
Rights.  Article 56 obligates the government to put in place affirmative action programmes to ensure 
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the protection of the marginalised groups which includes women and children. The constitution 
provides for the participation of women in all levels of government. Various laws as seen above have 
also been enacted to address the plight of women and children. The challenge remains in ensuring 
there is full implementation of these laws and policies so that the gains made so far are not eroded. It 
is important to ensure that improved legal and policy environment translates to real and tangible 
gains for women of all walks of life through participation and constant engagement. As a country we 
are not complacent more needs to be done. It will take combined effort both locally and 
internationally in combating these depravities. Despite the challenges, Judiciary must remain 
steadfast. The words of Margaret Ogola ring true: 
 
άCƻǊ ǘƘŜ ƎǊŜŀǘ ǊƛǾŜǊ ǎǘŀǊǘǎ ƛǘǎ ƧƻǳǊƴŜȅ ŀǎ ŀ ƭƛǘǘƭŜ ǎǘǊŜŀƳ ǿƘƛŎƘ ŀǘ ŦƛǊǎǘ ƳŜŀƴŘŜǊǎ ŀǊƻǳƴŘ ǿƛǘƘƻǳǘ ŀƴȅ 
apparent direction, sometimes disappearing underground altogether, but always there, always 
ƳƻǾƛƴƎ ǘƻǿŀǊŘǎ ǘƘŜ ǎŜŀέ45 
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ά/ǳǎǘƻƳ ŀƴŘ ǘƘŜ [ŀǿ ƛƴ ǘƘŜ /ƻƳƳƻƴǿŜŀƭǘƘέ  
By Justice Stephen Gageler, Justice of the High Court of Australia 
 
Introduction 
 
The recognition of indigenous custom in the common and statutory law of Australia is a story in two parts.  
One is more widely known, and has been the subject of substantially more judicial attention.  It is the story of 
the manner in which the traditional connection between indigenous persons, and the land and waters by and 
on which they live, came to be recognised by the common law and by Parliament.  This body of principles is 
now commonly referred to as "native title".1  The other part of the story is of the ways in which customs other 
than those encapsulated by native title have come in part to be recognised by common law or by statute in 
Australia.  The protection given to those other aspects of custom is highly fragmented and highly restricted.  A 
theme common to both parts of the story is that custom interacts with Australian common and statutory law 
in fluid, and often complex, ways.  
 
Although questions of whether and how to recognise indigenous custom had from time to time arisen in 
Australian courts since at least the 1820s,2 no systematic steps were taken towards the recognition of 
indigenous custom in Australian law before the publication by the Australian Law Reform Commission of 
several papers in the 1980s, which considered the potential for recognition of indigenous customary law in 
fields such as family law, criminal law and evidence and procedure.3  The outworking of the relationship 
between custom and law has garnered particular public and judicial attention over the three decades since 
then.   
 
Before turning to discuss each of the two parts of the story to which I have referred, it may be helpful to make 
some preliminary comments on the terms "custom" and "customary law". 
 
The meaning of "customary law" 
The Australian Law Reform Commission commented in 1986 that "there is a large body of material on 
Aboriginal traditions and ways of life, including detailed studies of kinship, religion, and family structures", but 
that "[w]hether this [could] be regarded as 'Aboriginal customary law'" was a question "to which lawyers and 
anthropologists, in Australia and elsewhere, have tended to give different answers".4  More recent scholarship 
has tended to emphasise the utility of inclusive definitions of customary law, with one academic commenting:5 
 

                                                           
1 In Mabo v Queensland [No 2] (1992) 175 CLR 1, 57, Brennan J considered that "[t]he term 'native title' conveniently 
describes the interests and rights of indigenous inhabitants in land, whether communal, group or individual, possessed under 
the traditional laws acknowledged by and the traditional customs observed by the indigenous inhabitants".  See also Yorta 
Yorta v Victoria (2002) 214 CLR 422, 440-441. 
2 See, eg, Kercher, "R v Ballard; R v Murrell and R v Bonjon" (1998) 3(3) Australian Indigenous Law Reporter 410.  See also 
Australian Law Reform Commission, Recognition of Aboriginal Customary Laws, Report No 31, (1986), vol 1, 3 [1]. 
3 Note, however, that two legislative developments had affected the distribution of land to Indigenous Australians prior to 
this:  the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) in relation to the Northern Territory, and the Anangu 
Pitjantjatjara Yankunytjatjara Land Rights Act 1981 (SA) in relation to South Australia. 
4 See, eg, Australian Law Reform Commission, Recognition of Aboriginal Customary Laws, Report No 31, (1986), vol 1, 75-76 
[99]. 
5 Tobin, Indigenous Peoples, Customary Law and Human Rights ς Why Living Law Matters (2014), 9. 
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While too narrow to cover all aspects of every variation of legal regime adopted by Indigenous peoples, the 
term 'customary law' is broad enough to encompass a wide range of law, traditions and customs generated by 
Indigenous peoples in accordance with their own decision-making practices. 
 
In a similar vein, Australian courts have endorsed a functional approach to the term "custom".  In Yorta Yorta v 
Victoria,6 the High Court considered the meaning of a statutory reference to "the traditional laws 
acknowledged, and the traditional customs observed, by the Aboriginal peoples".7  The plurality suggested 
that the phrase "traditional laws and customs" implied a "normative system under which ... rights and 
interests are possessed",8 and went on to state:9 
 
Laws and customs do not exist in a vacuum. They are, in Professor Julius Stone's words, "socially derivative and 
non-ŀǳǘƻƴƻƳƻǳǎϦΦ  Χ  [ŀǿ ŀƴŘ ŎǳǎǘƻƳ ŀǊƛǎŜ ƻǳǘ ƻŦ ŀƴŘΣ ƛƴ ƛƳǇƻǊǘŀƴǘ ǊŜǎǇŜŎǘǎΣ Ǝƻ ǘƻ ŘŜŦƛƴŜ ŀ ǇŀǊǘƛŎǳƭŀǊ ǎƻŎƛŜǘȅΦ 
... 
 
To speak of rights and interests possessed under an identified body of laws and customs is, therefore, to speak 
of rights and interests that are the creatures of the laws and customs of a particular society that exists as a 
group which acknowledges and observes those laws and customs. 
 
The development of native title in Australia 
The earliest reported Australian decision "directly dealing with the merits of an Aboriginal claim to particular 
traditional tribal or communal lands"10 was the 1971 case of Milirrpum v Nabalco Pty Ltd, 11 widely known as 
the Gove Land Rights Case.  In that case, Blackburn J in the Supreme Court of the Northern Territory 
considered a claim made by indigenous persons and groups that they held proprietary rights in certain land in 
the Northern Territory, based in Aboriginal law and custom, and that those rights had been unlawfully 
impinged upon by a company which was conducting mining operations on that land, and by the 
Commonwealth, which had granted mineral leases to the company.12  In addition to its significance as the first 
case squarely to consider the merits of such a claim, Milirrpum is also significant for having laid the 
groundwork for what would twenty-one years later turn out to be a successful challenge brought in the High 
Court of Australia to the long-standing assumption that at the time of British settlement, Australia had been 
terra nullius, or "territory belonging to no-one".13  As subsequently explained, the assumption of terra nullius 
was influential at a time when "[t]he great voyages of European discovery [were opening] to European nations 
the prospect of occupying new and valuable territories that were already inhabited", and had allowed those 
nations to:14 
 
parcel ... out the territories newly discovered to the sovereigns of the respective discoverers, provided the 
discovery was confirmed by occupation and provided the indigenous inhabitants were not organized in a 
society that was united permanently for political action. 
 

                                                           
6 (2002) 214 CLR 422. 
7 Deriving from s 223(1)(a) of the Native Title Act 1993 (Cth). 
8 Yorta Yorta v Victoria (2002) 214 CLR 422, 444; see also 440-441. 
9 (2002) 214 CLR 422, 445. 
10 Mabo v Queensland [No 2] (1992) 175 CLR 1, 101.  See also Secher, Aboriginal Customary Law:  A Source of Common Law 
Title to Land (2014), 32. 
11 (1971) 17 FLR 141. 
12 Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141, 146, 149-150, 267. 
13 Advisory Opinion on Western Sahara [1975] ICJR 12, 39, quoted in Mabo v Queensland [No 2] (1992) 175 CLR 1, 40. 
14 Mabo v Queensland [No 2] (1992) 175 CLR 1, 32 (citations omitted). 
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In the absence of an understanding that a settled colony was terra nullius, a new sovereign could not acquire 
ownership of land:  "[i]t was only on the hypothesis that there was nobody in occupation that it could be said 
that the Crown was the owner because there was no other."15 
 
In Milirrpum, Blackburn J accepted that evidence led by the plaintiffs as to the indigenous groups' "social rules 
and customs" demonstrated that those rules and customs constituted "a subtle and elaborate system highly 
adapted to the country in which the people led their lives, which provided a stable order of society".16  Despite 
determining that those rules and customs constituted a "recognizable system of law",17 the plaintiffs' claim 
ultimately failed as Blackburn J found that this system "did not provide for any proprietary interest in the 
plaintiffs in any part of the subject land".18  His Honour's determination was influenced by what he perceived 
as a lack of "significant economic relationship" between the groups and the land,19 and by the absence of any 
right of the groups to alienate the land or to exclude others from the land.20  In two cases decided after 
Milirrpum, members of the High Court commented that the questions raised in Milirrpum were of 
"fundamental importance", and that the correctness of the findings adverse to the indigenous groups may be 
an "arguable question if properly raised".21 
 
Just over twenty-one years later, in 1992, the High Court delivered its judgment in Mabo v Queensland [No 
2].22  The claim was brought by members of the Meriam people, who lived on the Murray Islands in the Torres 
Strait.23  In one fell swoop, the Court (with one dissentient) rejected the application of the doctrine of terra 
nullius to Australia,24 recognised the existence of native title,25 determined that native title interests were 
capable of surviving the Crown's acquisition of sovereignty and radical title,26 and found that the plaintiffs' 
interests had largely so survived.27   
 
The concept of "custom" was at the forefront of the court's analysis of native title in Mabo in three significant 
respects.  The first was in relation to the content of native title.  In the leading judgment of Brennan J, with 
whom Mason CJ and McHugh J agreed,28 his Honour stated:29 
 
Native title has its origin in and is given its content by the traditional laws acknowledged by and the traditional 
customs observed by the indigenous inhabitants of a territory. The nature and incidents of native title must be 
ascertained as a matter of fact by reference to those laws and customs. 
 
A similar statement was made in the joint judgment of Deane and Gaudron JJ.  They commented that as native 
title "preserves entitlement to use or enjoyment under the traditional law or custom of the relevant territory 
or locality, the contents of the rights and the identity of those entitled to enjoy them must be ascertained by 

                                                           
15 Mabo v Queensland [No 2] (1992) 175 CLR 1, 45. 
16 Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141, 267. 
17 Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141, 273. 
18 Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141, 274. 
19 Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141, 270. 
20 Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141, 272. 
21 See Secher, Aboriginal Customary Law:  A Source of Common Law Title to Land (2014), 33, quoting respectively Northern 
Land Council v Commonwealth (1987) 75 ALR 210, 215 and Coe v Commonwealth (1979) 24 ALR 118, 129-130 (and see more 
generally 135 and 137). 
22 Mabo v Queensland [No 2] (1992) 175 CLR 1. 
23 Mabo v Queensland [No 2] (1992) 175 CLR 1, 16. 
24 See, eg, Mabo v Queensland [No 2] (1992) 175 CLR 1, 45, 58. 
25 See, eg, Mabo v Queensland [No 2] (1992) 175 CLR 1, 58. 
26 See, eg, Mabo v Queensland [No 2] (1992) 175 CLR 1, 48-49. 
27 See, eg, Mabo v Queensland [No 2] (1992) 175 CLR 1, 75-76. 
28 Mabo v Queensland [No 2] (1992) 175 CLR 1, 15. 
29 Mabo v Queensland [No 2] (1992) 175 CLR 1, 58. 
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reference to that traditional law and custom".30  Both the joint judgment and the judgment of Brennan J 
emphasised that these statements were not to be taken to suggest that the content of "[t]he traditional law or 
custom [was] frozen as at the moment of establishment of [the] Colony".31 
 
Secondly, and relatedly, Toohey J recognised the significance of custom in the context of proving native title 
claims.  His Honour emphasised that:32 
 
It is the fact of the presence of indigenous inhabitants on acquired land which precludes proprietary title in the 
Crown and which excites the need for protection of rights.  Presence would be insufficient to establish title if it 
was coincidental only or truly random, having no connexion with or meaning in relation to ŀ ǎƻŎƛŜǘȅΩǎ 
ŜŎƻƴƻƳƛŎΣ ŎǳƭǘǳǊŀƭ ƻǊ ǊŜƭƛƎƛƻǳǎ ƭƛŦŜΦ Χ ¢Ƙǳǎ ǘǊŀŘƛǘƛƻƴŀƭ ǘƛǘƭŜ ƛǎ ǊƻƻǘŜŘ ƛƴ ǇƘȅǎƛŎŀƭ ǇǊŜǎŜƴŎŜΦ ¢Ƙŀǘ ǘƘŜ ǳǎŜ ƻŦ ƭŀƴŘ 
was meaningful must be proved but it is to be understood from the point of view of the members of the society. 
 
Finally, custom was considered to be a touchstone for determining whether native title continued to exist, or 
whether it had been extinguished.  In a passage which has remained particularly influential, Brennan J 
explained that:33 
 
Where a clan or group has continued to acknowledge the laws and (so far as practicable) to observe the 
customs based on the traditions of that clan or group, whereby their traditional connexion with the land has 
been substantially maintained, the traditional community title of that clan or group can be said to remain in 
existence.  The common law can, by reference to the traditional laws and customs of an indigenous people, 
identify and protect the native title rights and interests to which they give rise.  However, when the tide of 
history has washed away any real acknowledgment of traditional law and any real observance of traditional 
customs, the foundation of native title has disappeared. 
  
These passages, taken together, support an understanding that "custom" and "customary law" inform 
inquiries as to the content, proof and extinguishment of native title.  In many respects, this may not be 
surprising:  as Brennan J remarked, "[n]ative title, though recognized by the common law, is not an institution 
of the common law".34  Brennan J also acknowledged that "subject to an important qualification, the only title 
dependent on custom which the common law will recognize is one which is consistent with the common 
law".35  A similar point was made in his Honour's oft-repeated statement that any developments contemplated 
by the common law must not "fracture [the] skeletal principle[s] of our legal system".36 
 
Following the Mabo decision, the Commonwealth Parliament passed the Native Title Act 1993 (Cth).  The Act 
"codif[ied] the Mabo definition of native title",37 and provided a "complex legislative regime for the 
recognition and protection of native title",38 "address[ing] issues the Bench left unresolved".39  The Preamble 
to the Act, both as passed and as it continues to exist today, expressly refers to the holding in Mabo in the 
statement that: 
 
The High Court has: 

                                                           
30 Mabo v Queensland [No 2] (1992) 175 CLR 1, 110; see also 187.  
31 Mabo v Queensland [No 2] (1992) 175 CLR 1, 110; see also 70. 
32 Mabo v Queensland [No 2] (1992) 175 CLR 1, 188.  
33 Mabo v Queensland [No 2] (1992) 175 CLR 1, 59-60; see also 70. 
34 Mabo v Queensland [No 2] (1992) 175 CLR 1, 59. 
35 Mabo v Queensland [No 2] (1992) 175 CLR 1, 59. 
36 Mabo v Queensland [No 2] (1992) 175 CLR 1, 43. 
37 Secher, Aboriginal Customary Law:  A Source of Common Law Title to Land (2014), 138. 
38 Kildea and Williams, "The Mason Court" in Dixon and Williams (eds) The High Court, the Constitution and Australian Politics 
(2015), 244, 248. 
39 Kildea and Williams, "The Mason Court" in Dixon and Williams (eds) The High Court, the Constitution and Australian Politics 
(2015), 244, 254. 
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(a) rejected the doctrine that Australia was terra nullius ... at the time of European settlement; and 
(b) held that the common law of Australia recognises a form of native title that reflects the entitlement of the 
indigenous inhabitants of Australia, in accordance with their laws and customs, to their traditional lands... 
 
Despite the passage of the Native Title Act, and the subsequent judicial recognition that any inquiry into native 
title must now be grounded in that Act rather than in the common law,40 the drafting and the interpretation of 
the Act have both been drawn deeply from the reasoning of Brennan J in Mabo, which remains an enduring 
and fundamental statement of the recognition and extinguishment of native title by the Australian common 
law.41   This is not to suggest that the views of Brennan J have prevailed in all respects.  In Wik Peoples v 
Queensland,42 the High Court determined by majority, over the dissent of Brennan CJ (as his Honour had 
become),43 that native title rights were not necessarily extinguished by the grant of pastoral leases by the 
Crown.44  The legislative response, by way of the Native Title Amendment Act 1998 (Cth), had a significant 
impact on the burgeoning body of native title law.  The High Court further refined the body of principles in a 
number of important judgments.  In several significant decisions between 1998 and 2002, the High Court 
confirmed that "[t]he underlying existence of ... traditional laws and customs is a necessary pre-requisite for 
native title but [that] their existence is not a sufficient basis for recognising native title",45 and that in the 
absence of any inconsistency between the common law and the proposed native title rights or interests, the 
common law will "'recognise' those rights", and "by the ordinary processes of law and equity", give remedies 
in support of them.46  In these decisions, the High Court was also asked to extend native title to novel spheres 
of operation, leading to the Court's determinations that native title rights could extend to Australia's territorial 
sea and sea-bed;47 and to hunting and fishing rights, even in circumstances where state legislation regulated 
those rights.48   
 
In these cases too, however, the concepts ventilated and accepted in Mabo continued to reappear.  Those 
concepts include the ideas that: "[n]ative title has its origin in the traditional laws acknowledged and the 
customs observed by [those] who possess the native title";49 that native title, though not "an institution of the 
common law nor a form of common law tenure", is recognised by the common law;50 and that within 
Australian law, "[t]here is, therefore, an intersection of traditional laws and customs with the common law".51 
 
Legal recognition of other forms of "custom" 
 
The second part of the story relates to the ways in which customary law (other than that encapsulated in 
"native title") is recognised in Australian law.  As I have already foreshadowed, the recognition given to 
customary law outside the field of native title is extremely limited and highly fragmented.  While the 
recognition of customary law has been mooted in several contexts, I will focus today on the protection 
accorded to traditional knowledge within intellectual property regimes.   
 
Like the term "customary law", "traditional knowledge" is not susceptible to a single comprehensive definition, 
but it has been helpfully described as a "living system of information management which has its roots in 

                                                           
40 See Yorta Yorta v Victoria (2002) 214 CLR 422, 440.  See also Commonwealth v Yarmirr (2001) 208 CLR 1, 35 and Western 
Australia v Ward (2002) 213 CLR 1, 65-66. 
41 Secher, Aboriginal Customary Law:  A Source of Common Law Title to Land (2014), 135. 
42 (1996) 187 CLR 1. 
43 Wik Peoples v Queensland (1996) 187 CLR 1, 88; see also 100, 167. 
44 See, eg, Wik Peoples v Queensland (1996) 187 CLR 1, 122, 166-167, 204, 242. 
45 Fejo v Northern Territory (1998) 195 CLR 96, 128 [46]. 
46 Commonwealth v Yarmirr (2001) 208 CLR 1, 49 [42]. 
47 Commonwealth v Yarmirr (2001) 208 CLR 1, 60-61 [75]-[76], 134 [300]. 
48 Yanner v Eaton (1999) 201 CLR 351, 371-373, 400. 
49 Fejo v Northern Territory (1998) 195 CLR 96, 128 [46]. 
50 Fejo v Northern Territory (1998) 195 CLR 96, 128 [46]. 
51 Fejo v Northern Territory (1998) 195 CLR 96, 128 [46]. 
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ancient traditions",52  and as a "viable knowledge system that was the basis of traditional and developing 
societies".53  Common characteristics of indigenous knowledge systems include: "the holding of communal 
rights and interests in knowledge"; "interdependence between knowledge, land and spirituality"; the 
imparting of knowledge between generations according to "customary rules and principles"; and "the 
existence of rules regarding secrecy and sacredness which govern the management of knowledge".54  As is 
apparent from the breadth of this definition, "traditional knowledge" may be capable of protection by a 
number of causes of action within the standard suite of intellectual property protections, or in numerous other 
ways. 
 
Some overtures have been made towards the protection of traditional knowledge through international 
instruments.55  For example, the Convention on Biological Diversity (1992), ratified by Australia in 1993 and 
partially implemented in the Environment Protection and Biodiversity Conservation Act 1999 (Cth), places 
obligations on contracting parties to "respect, preserve and maintain" traditional knowledge, to "promote" the 
use of such knowledge, and to "[p]rotect and encourage customary use of biological resources in accordance 
with traditional cultural practices".56  These protections are inherently limited in scope, applying primarily to 
traditional knowledge associated with bio-resources. 
 
The Australian domestic intellectual property regime has on occasion been sought to be relied upon in order 
to protect some other aspects of custom.  It has been observed, however, that such reliance faces at least two 
difficulties:57 
 
In one very fundamental sense, potential Indigenous IP rights are quite different to presently legally recognised 
IP rights because they consist, in many instances, solely of 'knowledge'.  This knowledge may refer to 
identification of sites and areas, the rituals involved in preserving those sites and areas, the medicinal value of 
plants and animals, methods of preparation, the location of those species, and land management customs in 
relation to those areas or species.  Moreover, given that this knowledge is cultural, ie, that it belongs to a 
particular, identifiable group, the potential 'ownership' rights are socially based, collectively owned and 
inherited.  The fact that knowledge is held collectively and transmitted orally provides a second potentially 
fundamental departure from the traditional IP legal regime.   
 
In addition, some critiques have focused on the inherent difficulties posed by specific elements of causes of 
action.  By way of example, there have on occasion been suggestions that Australian domestic copyright law 
may not be a suitable vehicle for protecting "Aboriginal artworks based on pre-existing tradition and images" 
as such works may not be able to "satisf[y ...] the requirement of originality".58 
 
Despite these apparent complexities, in at least two cases, the Federal Court of Australia has permitted 
evidence of, and given some effect to, indigenous custom in the context of copyright claims.  In Milpurrurru v 
Indofurn Pty Ltd,59 a claim for copyright infringement was brought by a number of indigenous artists who 

                                                           
52 Howden, "Indigenous Traditional Knowledge and Native Title" (2001) 24 UNSW Law Journal 60, 60. 
53 Nijar, "Traditional Knowledge Systems, International Law and National Challenges:  Marginalization or Emancipation?" 
(2013) 24 European Journal of International Law 1205, 1205. 
54 Howden, "Indigenous Traditional KnowlŜŘƎŜ ŀƴŘ bŀǘƛǾŜ ¢ƛǘƭŜέ όнллмύ нп UNSW Law Journal 60, 62-63, discussing Davis, 
"Indigenous Rights in Traditional Knowledge and Biological Diversity: Approaches to Protection" (1999) 4(4) Australian 
Indigenous Law Reporter 1, 5. 
55 See generally Meyers and Owoeye, "Intellectual Property Law and the Protection of Indigenous Australian Traditional 
Knowledge in Natural Resources" (2012) 22(2) Journal of Law, Information and Science 56. 
56 [1993] 1760 UNTS 79, arts 8 and 10. 
57

 Meyers and Owoeye, "Intellectual Property Law and the Protection of Indigenous Australian Traditional 

Knowledge in Natural Resources" (2012) 22(2) Journal of Law, Information and Science 56, 62.  As to the 
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alleged that their work was substantially reproduced, without consent, on carpets manufactured in Vietnam 
and imported into Australia.60  After having determined that the importation of the carpets constituted an 
infringement of the claimants' copyright,61 von Doussa J acceded to the claimants' request, "[s]o far as the 
procedural rules and practice of the Court permit", to give effect to the "Aboriginal law and custom [which] 
would treat each of the applicants ... equally so that the fruits of the action would be shared equally between 
the named parties".62  His Honour acknowledged the claimants' submission that this did not require the Court 
to "assess the liabilities of each respondent otherwise than according to [standard] principles", but rather that 
the Court had been invited "to express its judgment in terms which defined the aggregate liability of each 
respondent to the applicants as a group, rather than as individual judgments in favour of each applicant".63  
This principle, and other aspects of custom, were given some effect in the assessment of the claimants' 
damages.64  An appeal was later allowed on other grounds.65 
 
Subsequently, in Bulun Bulun v R & T Textiles Pty Ltd,66 von Doussa J considered whether a representative of 
the group to which an indigenous artist belonged could maintain an equitable claim to ownership of copyright 
in that artist's work, concurrently with the claim of the artist. Bulun Bulun was noted without disapproval by 
the High Court in 2002 in the native title case of Western Australia v Ward.67   
 
 In the course of considering the evidence filed in the proceedings, von Doussa J said:68 
 
Whilst Mason CJ observed in Walker v New South Wales ... that it is not possible to use evidence about 
indigenous customs and traditions to operate as 'customary law' in opposition to or alongside Australian law ... 
Australian courts cannot treat as irrelevant the rights, interests and obligations of Aboriginal people embodied 
within customary law.  Evidence of customary law may be used as a basis for the foundation of rights 
recognised within the Australian legal system. 
 
His Honour went on to note the claimants' "wide ranging search for a way in which the communal interests of 
the traditional Aboriginal owners in cultural artworks might be recognised under Australian law".69  In relation 
to their argument that "intellectual property rights are an incident of native title in land", von Doussa J 
commented that "[t]he principle that ownership of land and ownership of artistic works are separate statutory 
and common law institutions is a fundamental principle of the Australian legal system which may well be 
characterised as 'skeletal' and stand in the road of acceptance of the foreshadowed argument", although his 
Honour was not required to decide the issue.70   
 
Von Doussa J then explicitly rejected the argument that the "Ganalbingu people were communal owners of the 
copyright", stating that this would "involve the creation of rights in indigenous peoples which are not 
otherwise recognised by the legal system of Australia", and stand against provisions of the Copyright Act 1968 
(Cth).71  However, his Honour determined that the artist held copyright as a fiduciary of the group, stating 
that:72 
 

                                                           
60 Milpurrurru v Indofurn Pty Ltd (1994) 54 FCR 240, 243, 248-249. 
61 Milpurrurru v Indofurn Pty Ltd (1994) 54 FCR 240, 264. 
62 Milpurrurru v Indofurn Pty Ltd (1994) 54 FCR 240, 272-273. 
63 Milpurrurru v Indofurn Pty Ltd (1994) 54 FCR 240, 272-273. 
64 Milpurrurru v Indofurn Pty Ltd (1994) 54 FCR 240, 277, 279-280. 
65 King v Milpurrurru (1996) 66 FCR 474. 
66 (1998) 86 FCR 244. 
67 (2002) 213 CLR 1, 84-85 [61].   
68 Bulun Bulun v R & T Textiles Pty Ltd (1998) 86 FCR 244, 248. 
69 Bulun Bulun v R & T Textiles Pty Ltd (1998) 86 FCR 244, 256. 
70 Bulun Bulun v R & T Textiles Pty Ltd (1998) 86 FCR 244, 256. 
71 Bulun Bulun v R & T Textiles Pty Ltd (1998) 86 FCR 244, 258, see also 257. 
72 Bulun Bulun v R & T Textiles Pty Ltd (1998) 86 FCR 244, 262. 
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The relationship between [the artist] as the author and legal title holder of the artistic work and the 
Ganalbingu people is unique.  The 'transaction' between them out of which [the] fiduciary relationship is said to 
arise is the use with permission by [the artist] of ritual knowledge of the Ganalbingu people, and the 
embodiment of that knowledge within the artistic work.  That use has been permitted in accordance with the 
law and customs of the Ganalbingu people.  
... 
The law and customs of the Ganalbingu people require that the use of the ritual knowledge and the artistic 
work be in accordance with the requirements of law and custom, and that the author of the artistic work do 
whatever is necessary to prevent any misuse.  The artist is required to act in relation to the artwork in the 
interests of the Ganalbingu people to preserve the integrity of their culture, and ritual knowledge. 
 
His Honour went on to state that this determination:73 
 
does not treat the law and custom of the Ganalbingu people as part of the Australian legal system.  Rather, it 
treats the law and custom of the Ganalbingu people as part of the factual matrix which characterises the 
relationship as one of mutual trust and confidence.  It is that relationship which the Australian legal system 
recognises as giving rise to the fiduciary relationship, and to the obligations which arise out of it. 
 
Von Doussa J concluded by discussing the scope of the fiduciary obligation, with reference to the law and 
customs of the Ganalbingu people.74   
 
It is notable that both Milpurrurru and Bulun Bulun were decided last century, and that there have been few, if 
any, situations in which indigenous custom has been utilised in similar ways in more recent intellectual 
property cases.75  Nonetheless, the cases do provide further examples of Australian law recognising aspects of 
customary law within a defined and confined area.  It is also notable that, on such occasions, the language 
which accompanies the employment of "custom" or "customary law" is inevitably that of "recognition".  The 
metaphor of "recognition" is a powerful one.  As two members of the High Court recently stated:76 
 
The recognition of native title rights and interests translates aspects of an indigenous society's traditional 
relationship to land and waters into a set of rights and interests existing at common law.  The metaphor of 
"recognition" reflects the proposition that the common law cannot transform traditional laws and customs, the 
relationships to country which they define, or the rights and interests to which, in their own terms, they give 
rise. 
 
 

My thanks to Sarah Zeleznikow and to Alice Taylor for their considerable assistance in preparing this 
paper.  
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άwŜƭƛƎƛƻǳǎ ŀƴŘ /ǳƭǘǳǊŀƭ LǎǎǳŜǎ ƛƴ ǘƘŜ /ƻǳǊǘǎέ 
By Deputy Chief Kadhi Rashid Ali Omar, Kenya  
 
INTRODUCTION 
 
Religion has been defined as a system of faith and worship usually involving belief in a supreme being 
and containing a moral or ethical code.1 Religion has the absolute function of catering for needs 
satisfaction, control of behavior, simplification of actions, assigning roles and status and a 
contribution in uniformity of a society.2 
 
Culture on the other hand is the way of life of the members of a society; the collection of ideas and 
habits which they learn, share and transmit from one generation to generation.3 Culture has the 
characteristics of being learned, socially shared through transmission, constantly continuous and 
stimulative, dynamic and adoptive with gravity and super organic and ideational. Both Religion and 
culture are part and parcel of the existence of human beings. They are interwoven and totally 
tethered to each other. They both sustain life and help in peaceful coexistence and guide 
ŘŜǾŜƭƻǇƳŜƴǘ ƛƴ ǎƻŎƛŜǘƛŜǎΦ LƴŘŜŜŘΣ ƛǘΩǎ ǘƘŜ Ƴŀƛƴ ŘƛǎǘƛƴƎǳƛǎƘƛƴƎ ƻŦ ǘƘŜ ƘǳƳŀƴ ǎƻŎƛŜǘȅΦ CǊƻƳ ǘƘŜ 
foregoing definition it is worth noting that the underlying common denominator is the subscription 
to a certain way of doing things driven by long practice and/or a supernatural being. 
 
UNESCO had this to opine in its world culture report:  
ά/ǳƭǘǳǊŜ ǎƘŀǇŜǎ ǘƘŜ ǿŀȅ ǿŜ ǎŜŜ ǘƘŜ ǿƻǊƭŘΦ Lǘ ǘƘŜǊŜŦƻǊŜ Ƙŀǎ ǘƘŜ ŎŀǇŀŎƛǘȅ ǘƻ ōǊƛƴƎ ŀōƻǳǘ ǘƘŜ ŎƘŀƴƎŜ ƻŦ 
attitudes needed to ensure peace and sustainable development which, we know, form the only 
ǇƻǎǎƛōƭŜ ǿŀȅ ŦƻǊǿŀǊŘ ŦƻǊ ƭƛŦŜ ƻƴ ǇƭŀƴŜǘ 9ŀǊǘƘΦέ4 
 
The above aphorism with respect to religion was given a similar reception in the case of Williamson 
vs. Secretary of State for State for Education and Skills where it was stated-: 
 
άwŜƭƛƎƛƻǳǎ ŀƴŘ ƻǘƘŜǊ ōŜƭƛŜŦǎ ŀƴŘ ŎƻƴǾƛŎǘƛƻƴǎ ŀǊŜ ǇŀǊǘ ƻŦ ǘƘŜ ƘǳƳŀƴƛǘȅ ƻŦ ŜǾŜǊȅ ƛƴŘƛǾƛŘǳŀƭΦ ¢ƘŜȅ ŀǊŜ ŀƴ 
ƛƴǘŜƎǊŀƭ ǇŀǊǘ ƻŦ Ƙƛǎ ǇŜǊǎƻƴŀƭƛǘȅ ŀƴŘ ƛƴŘƛǾƛŘǳŀƭƛǘȅΦ Lƴ ŀ ŎƛǾƛƭƛȊŜŘ ǎƻŎƛŜǘȅ ƛƴŘƛǾƛŘǳŀƭǎ ǊŜǎǇŜŎǘ ŜŀŎƘ ƻǘƘŜǊΩǎ 
beliefs. This enables them to ƭƛǾŜ ƛƴ ƘŀǊƳƻƴȅΦέ 
 
The law is defined as the authoritative regime that orders human activities and relations by 
systematic applications of the force of politically organized society or social pressure through the 
judicial and administrative process. John Austin says:-  
 
άǘƘŜ ŜȄƛǎǘŜƴŎŜ ƻŦ ƭŀǿ ƛǎ ƻƴŜ ǘƘƛƴƎΤ ƛǘǎ ƳŜǊƛǘǎ ƻǊ ŘŜƳŜǊƛǘǎ ƛǎ ŀƴƻǘƘŜǊΦ ! ƭŀǿ ǿƘƛŎƘ ŀŎǘǳŀƭƭȅ ŜȄƛǎǘǎ ƛǎ ŀ 
law though we happen to dislike it or though it vary from the text, by which we regulate our 
ŀǇǇǊƻǇǊƛŀǘƛƻƴ ŀƴŘ ƳƛǎŀǇǇǊƻǇǊƛŀǘƛƻƴέΦ 
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Nevertheless, this paper, therefore will begin by providing a summarized theoretical framework of 
religion and culture, then thereafter highlight some of the religions and cultural issues that have got 
its way in the corridors of justice inter alia the courts of law, some of such issues include but not 
limited to: Abortion, Female Genital Mutilation (FGM), burial disputes and capital punishment. 
Thereafter systematic conclusions and recommendations are provided. 
 
THEORIZING RELIGION AND CULTURE 
 
1. RELIGION 
 
Since iǘΩǎ ǳƴƭƛƪŜƭȅ ǘƘŀǘ ǿŜ ǿƛƭƭ ŀƭƭ ŜǾŜǊ ǎƘŀǊŜ ǇǊŜŎƛǎŜƭȅ ǘƘŜ ǎŀƳŜ ǇƻƭƛǘƛŎŀƭ ǾƛŜǿǎ ƻǊ ǊŀǘƘŜǊ ŎƻƴǾŜǊǘ ǘƻ 
one religion, we need to find a basis on which to establish cooperation in the midst of the divide. The 
concept of natural law is such a basis. Such is the philosophical tradition agreeable to notable 
philosophers, sociologists, anthropologists and other social scientists the likes of Socrates, Plato, and 
Aristotle. Comte, Herbert Spencer and Ibn Khuldun as well as such other late era thinkers like 
Germain Grisez, John Finnis, C.S Lewis, Emile Durkheim, Max Weber, Antony Giddens and Robert 
George.5 
 
/Φ{ [Ŝǿƛǎ ƛƴ Ƙƛǎ ōƻƻƪ ǘƘŜ ŀōƻƭƛǘƛƻƴ ƻŦ Ƴŀƴ ƛƴŘƛŎŀǘŜŘ ǘƘŜ ǳƴƛǾŜǊǎŀƭƛǘȅ ƻŦ ƴŀǘǳǊŀƭ ƭŀǿ ōȅ ǎŀȅƛƴƎ άǘƘƛǎ 
thing which I have called for convenience the Tao, or others call it the natural law or traditional 
morality is the first principle of practical reason or the first platitude and source of all value 
ƧǳŘƎƳŜƴǘΦέ 
 
The Quran endorses the principles of diversity as an essential element of accommodating other faiths 
and belieŦǎ ƛƴ ŘǳŜ ǊŜǎǇŜŎǘ ƻŦ ŀƭƭ ƘǳƳŀƴ ŘƛƎƴƛǘȅΦ !ƭƭŀƘ ǘƘŜ ŜȄŀƭǘŜŘ ŎƻƴŦŜǊǎΥ ά ƛŦ ǘƘȅ ƭƻǊŘ ƘŀŘ ǎƻ ǿƛƭƭŜŘΣ 
ƘŜ ŎƻǳƭŘ ƘŀǾŜ ƳŀŘŜ ƳŀƴƪƛƴŘ ƻƴŜ ǇŜƻǇƭŜΤ ōǳǘ ǘƘŜȅ ǿƛƭƭ ƴƻǘ ŎŜŀǎŜ ǘƻ ōŜ ŘƛǾŜǊǎŜέόvΦнΥммуύ 
!ƭƭŀƘ ŦǳǊǘƘŜǊ ǊŜƛǘŜǊŀǘŜǎΥΧΧΦΦ¢ƻ ŜŀŎƘ ŀƳƻƴƎ ȅƻǳ ƘŀǾŜ ǿŜ ƎƛǾŜƴ ŀ ƭŀǿ ŀƴŘ ŀ way of life. If Allah had so 
wanted, he would have made you a single person(professing one faith and following one law) but he 
ǿƛǎƘŜŘ ǘƻ ǘŜǎǘ ȅƻǳ ǿƛǘƘ ǿƘƛŎƘΣ ƘŜ Ƙŀǎ ƎƛǾŜƴ ŜŀŎƘ ƻŦ ȅƻǳΦ {ƻ ŜȄŎŜƭ ƛƴ ƎƻƻŘ ŘŜŜŘǎέόvΦрΥпуύΦ 
 
The importance of natural law in ethical matters has long been recognized by the catholic church as 
clearly stipulated by the legendary Theologian St. LǊŜƴŀŜǳǎ ƛƴ ǘƘŜ ǎŜŎƻƴŘ ŎŜƴǘǳǊȅ ŀƴŘ ƘŜ ǊƛƎƘǘǎ άŦǊƻƳ 
the beginning God had implanted in the heart of man the precepts of the natural law. Then he 
reminded him of them by giving the Decalogue.6 So emphasized pope Benedict XV1 in his encyclical 
5Ŝǳǎ /ŀǊƛǘŀǎόDƻŘ ƛǎ ƭƻǾŜύ ǿƘŜǊŜ ƘŜ ŀŦŦƛǊƳǎ ǘƘŜ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ƴŀǘǳǊŀƭ ƭŀǿΦ ά¢ƘŜ ŎƘǳǊŎƘΩǎ ǎƻŎƛŀƭ ǘŜŀŎƘƛƴƎ 
argues on the basis of reason and natural law, namely, on the basis of what is in accord with the 
ƴŀǘǳǊŜ ƻŦ ŜǾŜǊȅ ƘǳƳŀƴ ōŜƛƴƎΦέ !ǎ ¢ƘƻƳŀǎ !ǉǳƛƴŀǎ ǎƻ ǇǳǘǎΣ ǘƘŜ ǾƛǊǘǳŜ ƻŦ ǊŜƭƛƎƛƻƴ ƛǎ ƴƻǘ ƳŜǊŜƭȅ ŀ 
theoretical virtue but more so a natural virtue falling under the basic of justice and truth7. In short, 
the basic pǊƛƴŎƛǇƭŜ ƻŦ ƴŀǘǳǊŀƭ ƭŀǿ ŜǘƘƛŎǎΣ ǘƘŜǊŜŦƻǊŜΣ ƛǎ ǇǊŜǘǘȅ ǎƛƳǇƭŜΥ 5ƻ ƎƻƻŘ ŀƴŘ ŀǾƻƛŘ ŜǾƛƭΦέ8 Such is 
ǘƘŜ ǎƛƳƛƭŀǊ ǇƘƛƭƻǎƻǇƘƛŎŀƭ ŀǎǇŜŎǘ ƴǳǊǘǳǊŜŘ ōȅ ǘƘŜ vǳǊŀƴ !ƭƭŀƘ ǎŀȅǎ ά!ƴŘ ƭŜǘ ǘƘŜǊŜ ŀǊƛǎŜ ƻǳǘ ƻŦ ȅƻǳ ŀ 
band of people inviting to all that which is good and enjoining what is right and forbidding what is 
ǿǊƻƴƎΣ ǘƘŜȅ ŀǊŜ ǘƘŜ ƻƴŜǎ ǘƻ ŀǘǘŀƛƴ ŦŜƭƛŎƛǘȅέ(Q3:104) 
 

                                                           
5
 Montague Brown: The Role of Natural Law in the World of Religious and Political Diversity 
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 Richard Neuhas in FIRST THINGS.Dec 2005, No158 pg 27-28 
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The same virtue on justice is elaborated here,  άh ȅƻǳΣ ǿƘƻ ōŜƭƛŜǾŜΣ ǎǘŀƴŘ ƻǳǘ ŦƛǊƳƭȅ ŦƻǊ !ƭƭŀƘ ŀƴŘ ōŜ 
Ƨǳǎǘ ǿƛǘƴŜǎǎΩǎ ōŀƴŘ ƭŜǘ ƴƻǘ ǘƘŜ ŜƴƳƛǘȅ ŀƴŘ ƘŀǘǊŜŘ ƻŦ ƻǘƘŜǊǎ make you avoid justice. Be just: that is 
closer to peity, and fear Allah, verily, Allah is well ς Acquainted with what you doΦέ 
 
2. CULTURE 
 
The beginning of the movie: the gods must be crazy, introduces a small group of Khoisan also known 
ŀǎ ά ōǳǎƘƳŜƴέ ǿƘƻ live in the Kalahari desert in southern Africa and describes their way of life. The 
Ǉƭƻǘ ƻŦ ǘƘŜ ƳƻǾƛŜ ǊŜǾƻƭǾŜǎ ŀǊƻǳƴŘ ǿƘŀǘ ƘŀǇǇŜƴǎ ƻƴŎŜ ŀ ǇƭŀƴŜΩǎ Ǉƛƭƻǘ ǘƘǊƻǿǎ ŀ Ǝƭŀǎǎ ōƻǘǘƭŜ ƻŦ ŎƻŎŀ 
cola soft drinks out of his cockpit window and the bottle lands right where the bushmen live they 
interpret it as the gift from the gods but are not sure how to use it collectively for the benefit of all 
hence causing conflict and contention among the group. The abhorred it and have no word for the 
bottle calling it an object ofΣ άǘƘŜ ŜǾƛƭ ǘƘƛƴƎ ƻǊ ǎǇƛǊƛǘǎέΦ ¢ƘŜȅ ōŜǎǘƻǿŜŘ ǳǇƻƴ ƻƴŜ ƻŦ ǘƘŜƳ ǘƻ ŘƛǎǇƻǎŜ ƛǘ 
out of the eye sight of the community. Sending back the bottle to the gods by throwing in the air 
turned to be fruitless the only solution was to dispose it at the edge of their land. The moral lesson 
learnt from the above movie revolves around when different cultures meet and how cultures shape 
what we take to natural and normal to a point of contention, conflict or harmony9. As such one of the 
founding fathers of sociologists, Emile Durkheim integrated from the onset the components of 
culture into his analysis of social fact theory. His concept of social solidarity imply that members of 
society share what he refers to as collective conscience10. According to him and other sociologists like 
Talcot parsons held that culture is the glue that holds society together and any disruption or rupture 
in the cultural systems is a threat to society as a whole11. 
 
THE BOND BETWEEN RELIGION AND CULTURE 
 
There is no doubt that part of the great diversity of human kind is the many different religious system 
we developed over ages- Animism, Buddhism, Christianity, Islam, Hinduism, Jainism, Taoism and 
many other ancient and emerging beliefs. Hence religion has a strong influence in the culture of a 
community. Indeed, for many, religious beliefs are central and are an integral part of a given society. 
In contrast, culturalist held that culture is the bedrock and source of religious beliefs. 
 
RELIGIOUS AND CULTURAL ISSUES IN COURTS 
 
1. ABORTION 
 
¢ƘŜ .ƭŀŎƪΩǎ ƭaw dictionary defines abortion as the spontaneous or artificially induced expulsion of an 
embryo or fetus12. 
 
{ǘŀǘƛǎǘƛŎǎ ƛƭƭǳǎǘǊŀǘŜ ǘƘŀǘ ƳƻǊŜ ǘƘŀƴ сл҈ ƻŦ ǘƘŜ ǿƻǊƭŘΩǎ ǇƻǇǳƭŀǘƛƻƴ ƭƛǾŜ ƛƴ ŎƻǳƴǘǊƛŜǎ ǿƘŜǊŜ ƛƴŘǳŎŜŘ 
abortion is permitted and 26% in countries where ƛǘΩǎ ƎŜƴŜǊŀƭƭȅ ǇǊƻƘƛōƛǘŜŘ13. The reason for 
ǇǊƻƘƛōƛǘƛƻƴ ǊŀƴƎŜǎ ŦǊƻƳ ǎŀǾƛƴƎ ǘƘŜ ǿƻƳŀƴΩǎ ƭƛŦŜ ƻƴ ǎƻŎƛŀƭ ŜŎƻƴƻƳƛŎ ǊŜŀǎƻƴǎ ǎǳŎƘ ŀǎ ǘƘŜ ǿƻƳŀƴΩǎ 
age, economic or marital status to birth control. 

                                                           
9
 /ƘǊƛǎǘƛƴŜ aƻƴƴƛŜǊΩǎΦLƴȅǘǊƻŘǳŎǘƛƻƴ ǘƻ /ǳƭǘǳǊŜΦ 

10
 /ƘǊƛǎǘƛƴŜ aƻƴƴƛŜǊΩǎΦ ¢ƘŜƻǊƛǘƛŎŀƭ !ƴŀƭȅǎƛǎ ƻŦ /ǳƭture. 
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 Bryan Garner, Blacks Law Dictionary(7
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 Edition, Westgroup 1999)5 
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The legalization of abortion has been met with a lot of criticism from the religious factions. Muslims 
regard abortion as wrong and forbidden, but majority permit it narrowly in necessary circumstances 
for example protecting the right to life of the embryo in normal circumstances but when the life of 
the mother is exposed to certain danger that cannot be avoided it becomes permissible14. This right is 
ŜǎǘŀōƭƛǎƘŜŘ ōȅ ǘƘŜ ƎŜƴŜǊŀƭ ǇǊƻƘƛōƛǘƛƻƴ ƻŦ ƪƛƭƭƛƴƎΤ !ƭƭŀƘ ǘƘŜ ŜȄŀƭǘŜŘ ǎŀȅǎ άΧΦΦŀƴŘ ƪƛƭƭ ƴƻǘ ŀƴȅ ǎƻǳƭ ǘƘŀǘ 
!ƭƭŀƘ Ƙŀǎ ŦƻǊōƛŘŘŜƴ ŜȄŎŜǇǘ ŦƻǊ ŀ Ƨǳǎǘ ŎŀǳǎŜΧέvΦсΥмрм ǿƘƛŎƘ ƛǎ ǎǳǇǇƻǊǘed by the Islamic 
ƧǳǊƛǎǇǊǳŘŜƴǘƛŀƭ ǇǊƛƴŎƛǇƭŜ άŜƭƛƳƛƴŀǘŜ ǘƘŜ ŘƻǳōǘŦǳƭ ƭƛŦŜ ǘƻ ǎŀǾŜ ǘƘŜ ŜȄƛǎǘƛƴƎέΦ 
In particular, Catholics abhor abortion with the strongest vigor and participating in it can lead to ex 
communication of a member from the catholic church15. Rule number 2270 of the catholic church on 
abortion states as follows-: 
 
άIǳƳŀƴ ƭƛŦŜ Ƴǳǎǘ ōŜ ǊŜǎǇŜŎǘŜŘ ŀƴŘ ǇǊƻǘŜŎǘŜŘ ŀōǎƻƭǳǘŜƭȅ ŦǊƻƳ ǘƘŜ ƳƻƳŜƴǘ ƻŦ ŎƻƴŎŜǇǘƛƻƴΦ CǊƻƳ ǘƘŜ 
first moment of his existence, a human being must be recognized as having the rights of a person- 
among which is the inviolable right of every innocent being to lifeΦέ 
 
Some examples of how courts of law have handled abortion matters constitute the one in the English 
case of Rex Vs. Bourne (1938) which had set a precedent in the legality of abortion in common law 
jurisdictions16. The court ruled that the abortion was lawful because it had been performed to 
ǇǊŜǾŜƴǘ ǘƘŜ ǿƻƳŀƴ ŦǊƻƳ άŀ ǇƘȅǎƛŎŀƭ ŀƴŘ ƳŜƴǘŀƭ ǿǊŜŎƪέΦ {ƛƳƛƭŀǊƭȅΣ ǘƘŜ ŘŜŎƛǎƛƻƴ ƛƴ Roe Vs. Wade 
(1973) revolutionized abortion laws in the U.S17. The supreme court in this case adjudged that 
prohibition of abortion by a Texas statute was unconstitutional and went against the right to privacy. 
Here, abortion was associated with the right to privacy under the United States constitution. 
 
It is very imperative that when it comes to policy making in regard to abortion, religious and cultural 
factions should be involved to give their input be it in courts of law or any other formal forums. 
 
BURIAL DISPUTES 
 
Death is inevitable. It is a constant in life. The very fact that we exist consequently means that at 
some point we stop existing. When this happens, concerns arise relating to laying the remains of the 
deceased and inheriting his estate. Common questions include who has the right among the family 
members to dispose off the body and how. Determinations by the courts of law have differed on the 
same based on divergent considerations and societal interests. In Florida for example, courts would 
give control over the burial arrangements to the spouse and where none exists, to the next of kin18. 
 
In Kenyan courts, there emerged different verdicts on this matter each case based on circumstances 
and evidence adduced in submissions. The case of  Eunice Moraa Mabeche and 3 others vs. Grace 
Akinyi civil case No.2777 of 1994 is a classic example of the conflict between culture and religion. 
The facts of the case are that, the deceased, Robert Wangila was initially a Christian who professed 
the catholic denomination. He was married to Grace Akinyi. At some point they vacated to the United 
States of America where the deceased converted to Islam before he died. After his death, there were 
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contestations as to where he should be buried. Eunice Moraa who was his mother approached the 
court for an injunction to stop the wife (i.e.) Grace Akinyi from burying the deceased stating that the 
deceased was from the Kisii tribe and according to Kisii culture the deceased should be buried in 
south Mugirango in Kisii. There was another group that filed a different case against the mother 
claiming that the deceased was from the Samia clan of the Luhya tribe and should be buried in Sio 
port. The cases were consolidated to be heard together and subsequently the supreme council of 
Kenya Muslims were enjoined in the case and their argument was that the deceased was a Muslim 
and therefore be buried according to Islamic law at Kariokor cemetery in Nairobi. The court held that 
the plaintiff was a Muslim and therefore the Muslim community had the right to bury him according 
to Muslim law and practice in the presence of his mother and wife. 
 
In the case of John Omondi & Another Vs Sueflan Radal (2012) eKLR, the court held that a surviving 
spouse is the person with the greatest responsibility for laying to rest the remains of the deceased 
spouse. On the contrary, the Court of Appeal in Kenya in its judgment in Civil Appeal No.31 of 1987, 
reversed the ruling of the high court that gave the wife the deceased, the prominent lawyer S.M 
Otieno the permission to bury the body of her late husband. Eventually, she lost custody of her 
ƘǳǎōŀƴŘΩǎ ōƻŘȅ ŀƴŘ ƘŜ ǿŀǎ ōǳǊƛŜŘ ŀŎŎƻǊŘƛƴƎ ǘƻ [ǳƻ ŎǳǎǘƻƳŀǊȅ [ŀǿ ŀƴŘ ǘǊŀŘƛǘƛƻƴǎΦ 
 
In conclusion, there is necessity in understanding that burial disputes are characterized by complex 
psychological and emotional dynamics that requires judges to pay more close attention to such 
underlying aspects. 
 
3. FEMALE GENITAL MUTILATION(F.G.M) 
 
Female Genital Mutilation (FGM) comprises all procedures that involve partial or total removal of the 
external female genitalia or other injury to the female genital organs for none medicinal reasons19. 
Statistics are that every year, 3 million girls and women are subjected to genital mutilation. The vice 
is mostly concentrated in Africa and Middle East. The practice is however strongly anchored on social 
conventions. Its justifications lies in strong cultural, social and religious concepts such as the fact that 
it is considered a necessary practice in proper parenting of the girl child in preparation for adulthood 
and more keenly marriage. 
 
IS FGM A RELIGIOUS CONCEPT? 
Female Genital Mutilation, As far as the Islamic point of view is concerned has been a contested 
subject over ages and no common stand on it has stood the test of time ever since. FGM however in 
Muslim societal environs, is mostly practiced in communities residing in central, east and north Africa 
and some parts of the Arabian peninsula but prevalence rates vary according to ethnicity, cultural 
norms and not necessarily on religious grounds. 
 
The grand Iman of Azhar in Cairo, the late sheikh MoƘŀƳŜŘ {ŀȅȅƛŘ ¢ŀƴǘŀǿƛ ƻǇƛƴŜŘ ǘƘŀǘ ά LǎƭŀƳƛŎ 
sharia protects children and safe guards their rights those who fail to give rights to their children 
commit a major sin. FGM is a medical issue, what doctors say we heed and obey. There is no 
authentic text in the Koran and the prophetic sayings addressing FGM20. The extensive research by 
recognized organizations has therefore concluded that the Quran is silent on FGM and majority of 
Muslims do not condone the practice. 
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From the Christian perspective FGM has no reƭƛƎƛƻǳǎ ƎǊƻǳƴŘ ǿƘŀǘǎƻŜǾŜǊΦ Lǘ ƛǎ ŦǳǊǘƘŜǊ ǎǘŀǘŜŘ ǘƘŀǘ ƛǘΩǎ 
medically, morally and practically groundless. Bishop Mousa, the representative of Shenouda the 
ǘƘƛǊŘ ƻŦ ǘƘŜ /ƻǇǘƛŎ hǊǘƘƻŘƻȄ ŎƘǳǊŎƘ ƻǇƛƴŜŘ ǘƘŀǘΣ άǘƘŜǊŜ ƛǎ ƴƻǘ ŀ ǎƛƴƎƭŜ ǾŜǊǎŜ ƛƴ ǘƘŜ ōƛōƭŜΤ ƻƭŘ ƻǊ ƴŜǿ 
testaments, nor is there anything Judaism or Christianity ς not one single verse speaks of female 
ŎƛǊŎǳƳŎƛǎƛƻƴΦέ21 
 
THE LAW AND POLICY ON FGM 
On 14th August 2014, the high court sitting in Nairobi Kenya upheld the decision of a lower court to 
convict a woman who had carried out FGM on several minors. This was in the High court criminal 
appeal No.6 of 2014eKLR.In another precedent setter in Kenyan context, the High Court in a criminal 
appeal no.115 of 2010(eKLR) displays the gruesome consequences of FGM. The appellants thereof 
were convicted to offence of man slaughter contrary to sections of the penal code (cap 63 laws of 
Kenya). 
 
FGM AND HUMAN RIGHTS 
As a harmful customary and traditional practice, FGM is addressed under two important legally 
binding international instruments, the 1979 convention on discrimination against women(CEDAW) 
and the 1989 convention on the rights of children(CRC) in addition to other various regional 
conventions and treaties. 
 
CEDAW addresses FGM and other cultural practices in the context of unequal gender relations and 
calls upon state parties to take all appropriate measures to curb the vice. In regard to the constitution 
of Kenya 2010 FGM is an affront to article 26(1) and (3), article 27(1) and (2), article 28 on human 
dignity and article 29 (c), (d) and (f). 
 
Great efforts have been made to combat FGM vice through research, community work and paradigm 
shift in public policy. In 2010 WHO in collaboration with other key UN agencies and other 
international organizations published a global strategic plan to stop heath care providers from 
performing FGM. In December 2012, the UN general assembly adopted a resolution on elimination 
of FGM22. 
 
4. DEATH PENALTY 
5ŜŀǘƘ ǇŜƴŀƭǘȅ ŀƭǎƻ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ŎŀǇƛǘŀƭ ǇǳƴƛǎƘƳŜƴǘ ƛǎΣ άǘƘŜ ǇǳƴƛǎƘƳŜƴǘ ƻŦ execution administered 
ǘƻ ǎƻƳŜƻƴŜ ƭŜƎŀƭƭȅ ŎƻƴǾƛŎǘŜŘ ƻŦ ŀ ŎŀǇƛǘŀƭ ŎǊƛƳŜέ23. Such a punitive punishment has been practiced 
over ages for serious and capital offences. Today over two thirds of the world countries abolished the 
death penalty in law and practice hence there exists a downward trend in the number of death 
sentences and executions worldwide.   To date 141 states have abolished the death penalty for all 
crimes, however capital punishment is still applied in 58 countries and territories24. 
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DEATH PENALTY IN ISLAM 
The spirit of the Islamic penal code is to save lives, promote justice and prevent corruption and 
tyranny. Life is sacred in Islam; but how can one hold life sacred by yet still support capital 
ǇǳƴƛǎƘƳŜƴǘΚ ¢ƘŜ vǳǊŀƴ ŀƴǎǿŜǊǎ ǘƘƛǎ ǉǳŜǊȅΣ άΧΦΦ¢ŀƪŜ note life, which God has made sacred except by 
way of justice ŀƴŘ ƭŀǿέ-ŎƘŀǇǘŜǊ с ǾŜǊǎŜ мрмΦ ¢ƘŜ ƪŜȅ Ǉƻƛƴǘ ƛǎ ǘƘŀǘ ƻƴŜ Ƴŀȅ ǘŀƪŜ ƭƛŦŜ ƻƴƭȅ ōȅ άǿŀȅ ƻŦ 
ƧǳǎǘƛŎŜ ŀƴŘ ƭŀǿέΣ ǘƘŜǊŜŦƻǊŜΣ ǘƘŜ ŘŜŀǘƘ ǇŜƴŀƭǘȅ Ŏŀƴ ƻƴƭȅ ōŜ ŀǇǇƭƛŜŘ ōȅ ŀ ŎƻǳǊǘ ƻŦ ƭŀǿ ŀǎ ǇǳƴƛǎƘƳŜƴǘ ŦƻǊ 
the most serious crimes. 
 
Islamic philosophy holds that a harsh punishment serves as a deterrent to serious crimes that harm 
ƛƴŘƛǾƛŘǳŀƭ ǾƛŎǘƛƳǎΣ ƻǊ ǘƘǊŜŀǘŜƴǎ ǘƻ ŘŜǎǘŀōƛƭƛȊŜ ǘƘŜ ŦƻǳƴŘŀǘƛƻƴ ƻŦ ǎƻŎƛŜǘȅΦ !ƭƭŀƘ ǘƘŜ 9ȄŀƭǘŜŘ ǎŀȅǎΣ άΦΦΦΦƛŦ 
anyone kills a person unless it be for murder or for spreading mischief in the land-it would be as if he 
ƪƛƭƭŜŘ ŀƭƭ ǇŜƻǇƭŜ ŀƴŘ ƛŦ ŀƴȅƻƴŜ ǎŀǾŜǎ ŀ ƭƛŦŜΣ ƛǘ ǿƻǳƭŘ ōŜ ŀǎ ƛŦ ƘŜ ǎŀǾŜŘ ǘƘŜ ƭƛŦŜ ƻŦ ŀƭƭ ǇŜƻǇƭŜΦέ-Chapter 5 
verse 32. 
 
Thus according to Islamic Law, the following two crimes can be punished by death:- 
1. Intentional murder. 
2.Spreading mischief in the land which is wide and needs open interpretation, but it is generally 
meant to mean those crimes that affect the community as a whole and destabilize the society. 
These include but not limited to:- 
a) Treason/apostasy 
b) Terrorism 
c) Land, sea or air piracy 
d) Rape 
e) Adultery/homosexual behaviours 
 
On the other hand Christians argue both for and against the death penalty based on the tenets of 
their faith. For much of history, the Christian Churches accepted that capital punishment was a 
necessary part of the mechanisms of society. 
 
The death penalty is consistent with the Old Testament Biblical teachings, and suggests that God 
invented the death penalty whereupon the scriptures specifies a total of 35 capital offences in 
addition to murder, idolatry, magic and blasphemy. 
 
In a landmark ruling by the Kenyan High Court in Criminal Case No. 86 of 2011, the judge agreed to 
settle the dispute by way of adopting a cultural settlement with a religious dimension. Upon getting 
satisfied with the contents of  mutual consent letter upon the family of the deceased and that of the 
accused where they settled on some sort of camels, goats and some traditional ornaments as per the 
Somali Community Cultural norms which is basically what the Islamic Law stipulates on such 
occurrences, the Judge, after allowing some affidavit evidence, ruled to the effect that the ends of 
justice will be met by discharging the accused following the cultural and religious based settlement 
consented by both parties. By doing so, the learned Judge based her ruling on the provisions of 
Article 159 (1) of the new Kenyan Constitution which allows the Courts and the Tribunals to be 
guided by Alternative Disputes Resolution mechanisms (ADRs), reconciliation, mediation, arbitration 
and traditional disputes resolution methods. 25 
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In conclusion, the variant approach towards the penalty of capital punishment derives from various 
penological schools and theories of retribution, restitution and restoration. 
 
CONCLUSION AND RECOMMENDATIONS 
 
Finally, religious and cultural issues in Courts are a fertile area that can furnish the growth of 
jurisprudence in the world. In this paper, what came up is that there is a strong linkage between 
religious and culture tenets and that if comparative study is done it can yield a harmonious path to 
justice. Considering that there exist instances when religion, culture and the law conflict where 
one tends to prevail over the other and try to destroy it or reject specific elements of its beliefs. In 
such circumstances there is indisputable need to try as much as possible to consolidate them and 
create a realm of conformity where applicable. 
 
The paper therefore sets itself out to recommend that policy makers must:- 
 
1) Organise formal conferences where all stakeholders are invited. Discussions should centre on 
the presentation of results of-country research, documentation studies and best practices on such 
burning issues that have got cultural and religious effect on legal platforms. 
2) Efforts must be enhanced to ensure that all actions, governmental, non-governmental, 
judicial, individual or corporate events are synched. There has to be proper collaboration and 
linkage between all organs in a spirited bid to address those pertinent matters. 
3) Enhancing efforts at enabling women to achieve self-reliance on complex matters affecting 
them. Issues of abortion and FGM which directly involves them must be tacked to meet women 
expectations, thereby realizing their rightful position in society. 
4) Stakeholders should organize forums for journalists and other media platforms to encourage 
continuous publicity through their broadcasting and publications as to the needs for addressing 
the subject matters raised in the study. 
5) Campaigns and mobilization of broad publicity should be initiated as it plays an important role 
in International, National and local attitude change. 
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ά5ŜŀƭƛƴƎ ǿƛǘƘ [ƛǘƛƎŀƴǘǎ ƛƴ tŜǊǎƻƴέ 
By Chief Justice Sir Salamo Injia Kt GCL, Papua New Guinea   
 
ά5ŜŀƭƛƴƎ ǿƛǘƘ ƭƛǘƛƎŀƴǘǎ ƛƴ ǇŜǊǎƻƴέΣ  ǘƘŜ ǘƻǇƛŎ ŦƻǊ ǘƘƛǎ ǎŜǎǎƛƻƴΣ  ǊŀƛǎŜǎ ŦǳƴŘŀƳŜƴǘŀƭ  ǉǳŜǎǘƛƻƴǎ 
concerning  the ability of  judiciaries of countries of the Commonwealth  that adopt the common law  
legal system, to provide access to justice to ordinary people . The common law legal system  is 
premised on bringing  access of justice to all; however the system is attendant with formal and 
technical rules of Court practice, procedure and evidence that is meant to serve the lawyers that 
represent litigants; such that the application of those rules by the Courts and judicial approach to 
dealing with litigants in person  can  become too cumbersome and pose an hindrance to access to 
justice for ordinary litigants in person who wish to bring and prosecute (or defend) their own 
ǇǊƻŎŜŜŘƛƴƎǎΦ ¢ƘŜ ŎƭŀǎǎƛŎ  άƭƛǘƛƎŀƴǘ ƛƴ ǇŜǊǎƻƴέ  ƛǎ ƴƻǘ ŀ ƭŀǿȅŜǊΣ ŀƴŘ ƻŦǘŜƴ ŀƴ ƻǊŘƛƴŀǊȅ ǇŜǊǎƻƴ ƻŦ ƭƛƳƛǘŜŘ 
or no formal education; or if educated has  little or no understanding of the formal court process. In a 
modern day setting, in the face of rising litigation costs and legal fees,  an increasingly informed 
public that  is fast learning the skills  of lawyers,  the volume of litigants in person has significantly 
increased in most countries of the Commonwealth. Yet  it seems   governments and  the Courts have 
been slow in responding to the demands of litigants for the government and the Courts to tailor the 
procedural laws and rules of court in order to facilitate the  litigants in person access to justice in the 
Courts. This appears to be a  common problem faced by many Commonwealth countries and in some 
countries such as PNG, it has become almost  a  plight and if not addressed  properly soon enough, it 
could reach boiling point for litigants in person  and become unmanageable for the Courts.  The 
problem is unlikely to go away over time ; instead it is likely to intensify and judiciaries of the 
Commonwealth should  address it sooner than later.  
 
The purpose of my talk this afternoon is to briefly discuss the topic with a view to assisting Courts to 
develop some form of uniform standards by which litigants in person are dealt handled by the Courts 
in a way that the litigant is afforded reasonable access to seek justice in the courts in the sense that  
the litigant in person is given an opportunity to bring his or her case before the Court without 
difficulty  and afforded a fair hearing of his or her grievance at every phase of the case filing and 
hearing process.  
 
Judicial  approach employed to deal with litigants in person varies amongst Commonwealth 
countries. With the exception of a few countries that have legislation in place that have statutory 
schemes in place to facilitate assistance to litigants in person, the approach in most countries 
including PNG  remains largely unstructured, ad hoc and piece-meal approach.    There is a need to 
set  some form of  Commonwealth standard in terms of setting minimum standards and guidelines by 
which countries of the Commonwealth and Judiciaries in particular should approach their dealings 
with litigants in person,  in a way that is principled, structured and  effective.     To assist us in our 
thinking on developing such minimum standards, I propose to  identify and discuss some of the 
important matters that need to be addressed, using my own limited experience in dealing with 
litigants in person in PNG. 
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Affirming the principles that underpin access to justice in the Courts. 
 

The first  step in the process is to get the principles that underpin access to justice, right. If we do not 
get the principles right, we will not get the methodology right and in the process, justice can be 
denied or miscarried.  There must first occur an acknowledgment of the underlying principles 
pertinent to the rights of litigants to seek justice in the Courts of law. 
  
Some of the important principles that are pertinent to access to justice are these. The judicial power 
to determine disputes does not belong to the Courts and the judges; it belongs to the people who 
vest that power in the Courts. Litigants have a right to seek justice in their Courts. It is right that the 
litigants should come to the Court to get their disputes resolved without any difficulty. Justice should 
be readily and easily available and any rules of practice and procedure and judicial approach should 
be facilitative rather than an hindrance. There  is problem for judiciaries  to be able to facilitate easy 
access to justice for litigants  of a single homogeneous nation State; and I would think there are very 
few countries in the Commonwealth that are comprised of a single homogeneous group of people. 
The problem becomes even more difficult for countries with diverse groups of people. Most 
countries of the Commonwealth comprise people of diverse groups. Each country is has living within 
it  either multiracial, multi ethnic and multicultural  or multi-linguistic backgrounds. The problem 
reaches new dimensions for countries that have a large rural population. Most countries of the 
Commonwealth are comprised of the rural majority, of ordinary people  who live in the villages area 
and their way of live governed by longstanding traditions and customs. With the introduction of the 
new order social order by the notion of a single  nation State, it matters to those people in their 
diversity and the nation State that their diversity be  recognized the State by force of law and every 
effort be made to facilitate them  access to justice. The force of law should make provision for the 
diverse societies to continue to thrive in their own way and at the same time integrate their worthy 
customs and traditions to play a meaningful part in the provision of access to justice. These are some 
of the more important and fundamental principles that should provide the foundation upon which 
the  plight of litigants in person is addressed by governments and the Courts. 
 

In terms of articulating the principles by force of law, I use PNG as an example.  PNG is by far the 
most diverse nation that I know of, probably on the face of the earth. The Pacific rim is the home to 
нп ŎƻǳƴǘǊƛŜǎΦ  Lƴ ǘŜǊƳǎ ƻŦ ǘƘŜ ǎƳŀƭƭŜǊ LǎƭŀƴŘ {ǘŀǘŜǎ ŜȄŎƭǳŘƛƴƎ !ǳǎǘǊŀƭƛŀ ŀƴŘ bŜǿ ½ŜŀƭŀƴŘΣ tbDΩǎ  
population is the largest island State. Close to 7.5 million people, which is 50% of the Pacific island 
population 14 million of island live in PNG.  PNG is known for its ethnographic diversity and the 
ŘƛǾŜǊǎƛǘȅ ƻŦ ƛǘǎ ǘǊŀŘƛǘƛƻƴŀƭ ŀƴŘ ŎǳƭǘǳǊŀƭ ƘŜǊƛǘŀƎŜΦ CƻǊ ƛƴǎǘŀƴŎŜΣ ƻŦ ǘƘŜ ²ƻǊƭŘΩǎ  сΣллл ƭŀƴƎǳŀƎŜǎΣ улл ƻǊ 
13%  (or more than 50% of the languages spoken in the Pacific) are spoken in PNG. Each language 
represents a distinct ethnic group. In these kind of diverse conditions, anything can happen for the 
ōŜǘǘŜǊ ƻǊ ŦƻǊ ǿƻǊǎŜΦ Lǘ ƛǎ ƴƻ ǿƻƴŘŜǊ ǘƘŀǘ tbD Ƙŀǎ ŀǘǘǊŀŎǘŜŘ ŀ ƴƻǘƻǊƛƻǳǎ ǊŜǇǳǘŀǘƛƻƴ ǘƻ ōŜ ƪƴƻǿƴ ά ŀǎ 
ǘƘŜ ƭŀƴŘ ƻŦ ǘƘŜ ǳƴŜȄǇŜŎǘŜŘέΦ Lƴ ǘƘŜǎŜ ŎƻƴŘƛǘƛƻƴǎΣ ǇŀǊticipants at this conference would want to 
expect PNG to be in a position to have developed sufficient and special experiences in dealing with 
litigants in person from diverse groups to be able to share with judicial officers of other 
commonwealth countries.  You will be disappointed to know that PNG does not possess those experiences;  
instead, PNG  Courts has very limited experience in dealing with litigants in person and therefore it  stands to 
learn from the experiences of other Commonwealth countries who have addressed the problem. 
  

There is however one thing that I believe PNG has got it right. It has got the basic  principles right. 
The  principles that I have alluded to are  embodied in  the Constitutional of PNG. And for a country 
that that diverse, it is necessary for the Constitution, the supreme law of the land, to recognize and 
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affirm that diversity and in that way, assuring the people that the way of life of the rural majority  is 
respected in the pursuit of modern nation-building. The Constitution of PNG, under The National  Goal 
No. 5 states:   
 

Goal 5: Papua New Guinean ways. We declare our fifth goal to be to achieve development                               
primarily through the use of  Papua New Guinean forms of social, political and economic                                
organization. WE ACCORDINGLY CALL FORτ 

ω a fundamental re-orientation of our attitudes and the institutions of government, commerce, 
education and religion towards Papua New Guinean forms of participation, consultation, and 
consensus, and a continuous renewal of the responsiveness of these institutions to the needs and 
attitudes of the People; and 

ω particular emphasis in our economic development to be placed on small-scale artisan, service and 
business activity; and 

ω recognition that the cultural, commercial and ethnic diversity of our people is a positive strength, 
and for the fostering of a respect for, and appreciation of, traditional ways of life and culture, 
including language, in all their richness and variety, as well as for a willingness to apply these ways 
dynamically and creatively for the tasks of development; and 

ω traditional villages and communities to remain as viable units of Papua New Guinean society, and 
for active steps to be taken to improve their cultural, socƛŀƭΣ ŜŎƻƴƻƳƛŎ ŀƴŘ ŜǘƘƛŎŀƭ ǉǳŀƭƛǘȅΦέ 

ω  
The Constitution declares that the judicial power of the people is vested in the Courts of the national 
judicial system. The Supreme Court in several cases has judicially determined  this provision to mean 
a direct vesting of judicial power by the people on the Judiciary through the Constitution. 
 

The Constitution then goes on to declare the civil rights of the people to freely bring their disputes over 

determination of the existence of  civil rights or obligations to be ŘŜǘŜǊƳƛƴŜŘ ōȅ  άby an independent 
and impartial court or other authority  prescribed by law or agreed upon by the parties, and 
proceedings for such a determination shall be fairly heard within a reasonable time; and to have that 
determination reviewed by ŀ ƘƛƎƘŜǊ ŎƻǳǊǘ ƻǊ ǘǊƛōǳƴŀƭ ŀŎŎƻǊŘƛƴƎ ǘƻ ƭŀǿΦέΥ /ƻƴǎǘƛǘǳǘƛƻƴΣ ǎ от όмпύ Σ όмсύΦ  
 

 In PNG, as with other nations of the Commonwealth,  a majority of the people who live in the rural areas ( 
rural majority)  are ordinary and simple people whose dispute resolution methods and processed are simple, 
practical and purpose driven. Disputes are settled amicably with no rules regulating access to the customary 
dispute resolution authority (the leaders). The dispute is privately talked over between the disputing parties, if 
that fails to reach an agreement, it is brought to the open for the whole community to discuss  and mediate 
and assist parties to reach an agreement.  If that fails to resolve the dispute, it is taken to the Chiefs to resolve 
the dispute through negotiation, compromise and reconciliation. If that fails, some limited form of 
adjudication is performed by the Chief as a last resort and enforced by the community. This process 
guarantees  a peaceful  resolution of the dispute- one that the parties and the whole community are 
comfortable with and can live with.  In the context of unrepresented litigants,  how  the formal Courts 
integrate this form of useful dispute resolution method  in dealing with litigants  remains a challenge.  

 

Offering alterative and more appropriate methods and processes for dispute resolution outside the 
formal Court process- Informal Court System 
 
Each country should provide alternative dispute resolution forums that are appropriate for the rural majority.  
In PNG, the Village Courts system  established by statute makes provision for resolution of disputes in the 
villages applying local customary law. Lawyers are prohibited from appearing for any party. Mediation is the 
main method of dispute resolution mandated by statute. Orders for a fine or compensation made by the 
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Village Courts are enforceable imprisonment by the District Court.  About 80% of disputes in PNG are resolved 
by Village Courts.  There are over 700 village Courts serviced by over  16,000 Village Court officials in PNG.  
 
The Constitution and Statutes that create the formal Courts ς the District Courts (Magistrates Courts), National 
Court and Supreme Court, make provision for customary law as a source of the underlying law, the other 
source being the common law and equity of England. It is possible for a civil action based purely on local 
custom to be pleaded and conducted in all these Courts, by litigants in person. 

 
[ŜƎƛǎƭŀǘƛǾŜ ǊŜŦƻǊƳ ǘƘŀǘ ǊŜŎƻƎƴƛȊŜǎ ŀƴŘ ŦŀŎƛƭƛǘŀǘŜǎ ƻǊŘƛƴŀǊȅ ǇŜƻǇƭŜǎΩ ǊƛƎƘǘ ƻŦ ŀŎŎŜǎǎ ǘƻ ƧǳǎǘƛŎŜΥ CƻǊƳŀƭ 
Court System 
 
Each country should by legislation recognize the plight f the unrepresented litigants and provide legislation 
that sets out the framework by which legal and other assistance. Legislations have been introduced in a 
number of Commonwealth countries including the United Kingdom that sets up a scheme to assist litigants in 
person. In PNG, there is none. PNG stands to learn from the experiences of those countries. 
 

Rules of practice and procedure that facilitate easy access to justice for the ordinary people in the 
formal Courts 
 
In most common law jurisdictions, the executive and legislature appear to be slow in enacting legislation that 
affects the Courts processes perhaps out of respect for judicial independence, unless the initiative for the 
legislation were to come from the Judiciary itself.  Judiciaries are faced with a no go zone in matters of policy 
and legislation and remain at arms length. The plight of the litigants in person continues unabated. But there is 
a way.   If the legislature is slow in introducing legislation to facilitate assistance to litigants in person, then the 
Courts should use their  rule-making power given by statute,  to fill the gap and  introduce a comprehensive 
set of rules of court that facilitate easy access for  lƛǘƛƎŀƴǘǎ ƛƴ ǇŜǊǎƻƴΦ  Lƴ tbDΣ ǘƘŜ ƘƛƎƘ /ƻǳǊǘǎ ŀƴŘ aŀƎƛǎǘǊŀǘŜΩǎ 
Courts have taken some steps to address the problem in different ways but those efforts still remain ad hoc 
and piece-meal. The Courts do not provide any legal services or assistance to litigants in person  or pro bono 
work for self represented litigants. There is no specialist judges assigned to any special  court track under rules 
of court   designed to deal  specifically with self represented litigants or small claims. No special allowances are 
made for self- represented litigants for their claims to be treated any differently than those of represented 
litigants. 
   
In the magistrates Courts, most litigants are self represented. Magistrates deal with self-represented litigants 
on a daily basis. The enabling statute defines the formal procedures and the form in which proceedings may be 
commenced or defended and those forms are formalistic and technical.  There are no published reports on 
how Magistrates handle those cases and litigants in person in Court. I am not able to share any information in 
that regard. 
 
 With regard to the high Courts ς the National Court (Court of first instance) and Supreme Court (Appeal 
Court), of the little that has been done by the Courts,   the steps put in place to assist litigants in person  
include the following: 
 
ω Simplified National Court and Supreme Court appeals forms in English and Tok Pisin versions.  
ω Professional  assistance offered to prisoners in person to prepare Appeal Books for  Supreme Court criminal 

appeals free of charge.  
ω Simple Complaints forms introduced by Rules of Court for Application for Enforcement of Human Rights  in 

the National Court. This has enabled many litigants in person to lodge and conduct claims in the National 
Court.  

ω The prospect of posting duty-ƭŀǿȅŜǊǎ  ŜƴƎŀƎŜŘ ōȅ  ǘƘŜ tbD [ŀǿ {ƻŎƛŜǘȅ ŀƴŘ tǳōƭƛŎ {ƻƭƛŎƛǘƻǊΩǎ ƻŦŦƛŎŜΣ ǘƻ ōŜ 
stationed  at the Court house, to offer pro-bono legal services is under consideration.   
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PNG Judiciary wants to develop its own scheme for assisting litigants in person.  PNG stands to learn from the 
experience of those countries that have developed standard by   rules of practice and procedure to facilitate 
litigants in person.  
 

 Judicial approach to dealing with litigants in person:  Communication in language of their 
understanding, Flexibility, Neutrality,  Impartiality , Objectivity and Encouraging alternative dispute 
resolution in civil cases using ADR and Mediation 
 
For those countries of the Commonwealth that are in a situation similar to that of PNG, judicial approach to 
dealing with litigants in Court remains largely ad hoc and varied amongst judicial officers. Very little is written 
on the subject. No one judicial officer knows how another officer  handles a litigant in person in their Court.  In 
order that there is some degree of uniformity and consistency in judicial approach to dealing with litigants in 
person,  there is a need to develop some minimum standard of practice with regard to how these group of 
litigants are handled by judges and magistrates in Court over different phases of the court process. Drawing 
from my own experience in sitting in dealing with litigants in person, I mention a few of the problematic areas 
for discussion at this conference with a view to finding the way forward in reaching some minimum standards: 
 
ω Communication: Official Language of the Courts 

Communication, in a language of their common understanding,  between the Courts and litigants in 
person is vital for  access to justice.  Most if not all Commonwealth countries have living within their 
borders diverse racial or ethnic groups with their own languages that pose difficulties for the litigants 
in person. In PNG, only three of 800 different languages spoken are officially recognized as National 
languages (English, Tok Pisin and Motu).  Only English is recognized as the official language of the 
formal courts.  
 
Translating Court documents and forms  has not occurred except for a few appeal forms for use by 
prisoners in person appellants. An English-Pidgin Court dictionary was published many years ago 
which has not been updated. In court accurate translation still remains an issue even though the 
Court has a dedicated staff that provides interpretation services. 
 
Litigants in person are allowed to speak in Tok Pisin ad Motu or any other languages they prefer to 
speak in and interpreters are used to translate the speech into English, even if the Judge knows that 
language. In some instances, judges are tempted to speak in the same language if the judge is 
dissatisfied with the interpretation or if there are no interpreters in Court.  
  
ω Drafting and filing Court documents 
Court documents are required to be drafted and filed in English. The practice remains unchanged in 
PNG. Court documents filed in other languages are rejected at the registry. 
 
ω Judicial scrutiny of documents filed in person 
The ordinary high standard of Judicial scrutiny of court documents filed by litigants is applied in PNG. 
Many documents are struck down or amended. Should there be different standards of scrutiny, a 
lower standard of scrutiny,  for litigants in person?  
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ω Deciding cases on technicality rather than on substance 
Many cases are thrown out at the preliminary stage on technicality for want of form, etc. There is a 
feeling of injustice that the case has not been determined on the merits. Should the Courts insist on 
strict compliance with formal requirements?    
 
ω Flexibility 
Against the notion of equality before the law, should the Courts maintain a flexible attitude to 
scrutinizing the appearance and conduct of litigants in Court? Many litigants, more so out of 
ignorance that disrespect for the Court , do not observe appropriate dress codes, do not observe 
court room protocols, follow no order in their presentations and become argumentative? Should 
Courts be flexible in accommodating or insist on litigants observing strict protocol and decorum? 
 
ω Neutrality  
Many litigants appear in person and need  assistance to organize and present their cases. When one 
party is represented, the unrepresented person is disadvantaged and needing assistance. Some of us 
Judges take great deal of time explaining things to litigants in person. Should the Court lend its 
assistance to the unrepresented litigants in understanding the rules of court and their application r to 
examine witnesses and make submissions? If one party is represented by counsel and there is some 
balance achieved and the party represented by law may accept the judicial intervention. If both 
parties are unrepresented, should the judge intervene; and  if so, how does the judge maintain the 
balance? 
 
ω Impartiality 
Some litigants in person do at times earn a reputation in the Courts as busybodies or notorious in the 
way they present their cases. There is a chance that the Courts may develop certain attitudes 
towards them that might not be facilitative of access to justice or a fair hearing. How do the Courts 
deal with this kind of litigant? 
 
ω Objectivity 
Given the manner in which litigants carry on court proceedings, particularly the notorious ones that 
have a reputation in the courts for being pushy, persistent and argumentative with the judge over 
unmeritorious cases,  it is irritating enough for the Judge or Magistrate to handle the litigant ( may 
raise his or her HBP and stress level) and become antagonistic towards the litigant in person  and in 
the process loose his or her temper, balance and objectivity. How do judges and magistrates handle 
such litigant? How should the judge behave in such case?   
 
ω Encouraging alternative methods of dispute resolution in civil cases that involve ADR and 
Mediation. 
In civil cases registered in the Court of first instance, a lot of cases that involve ordinary persons in 
numbers and many claims are filed by litigants in person. They are the most contested cases. Many of 
those cases seek are  declaratory relief and damages and are bitterly contested. Even with lawyers 
appearing for them in court, many want take over the case. An alternative method of dispute 
resolution within the formal court system must be found to deal with these types of claims. 
 
In 2010  the Courts initiated a move for Court-annexed  Mediation to be introduced as part of the 
formal judicial dispute resolution process. Parliament amended the District Courts Act and the 
National Court Act which introduced mediation. The amendment are being implemented to resolve 
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many disputes registered in the Courts, particularly  those civil cases that involve customary natural 
resource ownership and development issues. Many of these claims are brought by litigants in person 
coming from rural communities where the resource development project is situated.  
 
The Courts encourage mediation as a first step to dealing with these claims and insist on litigants in 
person appearing at mediations to hear them out. Some engage lawyers but they are side-lined at 
times.  
 
 In  the National Court, the amendment to the National Court Act provides for the training and 
accreditation of mediators which includes judges. Comprehensive set of rules of court have been 
developed to complement the statutory amendment. As I speak, there are over 100 Mediators 
trained and accredited in PNG, amongst them over 10 Judges and some 15 international mediators 
from Australia who specialize in civil commercial mediation. This method of dispute resolution takes 
a lot of burden away from the formal Courts. Apart from conducting mediations in the mediation 
room, they go out to the field where the parties live and visit the site of the resource development 
and speak to the real parties or litigants in person, conduct verifications and resolve disputes at the 
site through mediation. The mediators are welcomed by litigants with open arms. Everyone gets a 
chance to speak in the on-ǎƛǘŜ aŜŘƛŀǘƛƻƴΦ ¢ƘŜ ƳŜŘƛŀǘƻǊǎΩ ǊƻƭŜ ƛƴ ǘƘŜ ƳŜŘƛŀǘƛƻƴǎ ƛǎ ǊŜǎǇŜŎǘŜŘΦ  ¢ƘŜ 
mediators assist litigants to reach their own agreement to resolve the dispute. A settlement is 
reached which is endorsed by Court order on site. Everyone is happy.  Everyone is happy. A meal or 
feast is shared by everyone. The mediators including judges share the moment. The Mediation party 
is farewelled. A good example of the Court affording access to justice, to litigants in person,  
Mediators and Judges dealing with the litigants in person  face to face, on site, using a process the 
dispute resolution process that they  know best, applying the law that they are accustomed to,  and 
reaching a resolution of the dispute  that the parties can live with. 
 
Suggestion-the  way forward  
Amongst the matters to be considered in developing standard guidelines for dealing with litigants in 
person in a way that is facilitative of access to justice, I suggest the following matters:  Declaration of 
underlying principles that underpin dealing with litigants in person, Statutory enactment, Rules of 
practice and procedure and  Judicial approach in dealing with litigants in person in Court.  
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Issues In Gender Based Violence: Socio-Cultural And Economic Determinants 
To Accessing Justice By Gender Based Violence Victims/Survivors In Kenya 
By Justice Dr Scholastica Omondi, Kenya, Lecturer, School of Law, University of 
Nairobi, Kenya 
 
Introduction 

Gender Based Violence (GBV) is a global concern that calls for the involvement of everyone on how 
best to stop it. Deeply rooted in and perpetuated by cultural practices, perceptions and attitudes of 
various communities in different parts of the world, GBV has no place in the twenty first century. It 
is universally accepted that all human beings have a right to life, and states must provide an 
environment in which everyone can realize their full potential.  
 
Human relations are governed by the principles of human rights, equality, equal protection of 
everyone by the law, non- discrimination, respect and dignity for all human beings, justice and fair 
treatment of everyone. To achieve this goal, governments and legal systems must ensure that laws, 
policies, institutions and programs are put in place towards the elimination of GBV. Towards this 
end, civil societies, judiciaries, prosecutorial agencies, security systems, heath institutions, 
lawmakers, sociologists, anthropologists, lawyers, policy developers, societies, communities, 
families, individual experts, and indeed everyone must play their role towards building a secure 
world devoid of GBV.  
 
This paper argues that legislative and policy measures alone are not sufficient in addressing GBV. 
Although they are effective in creating fear of punishment in potential perpetrators of GBV, the 
socio cultural and economic circumstances in which GBV occurs, and which determine access to 
justice by victims must addressed. 
 
The arguments are structured within the context of the new Constitution of Kenya 2010. The 
presentation is divided into thematic areas:  
 
Defining Gender Based Violence 
 
There is no agreed, exact and precise definition of GBV today. Different definitions and 
understanding of the phenomenon exist. However, whichever description one adopts, there are 
common themes that characterize any attempt to define GBV. These are the concepts of gender, 
power, violence, the use of force, injury or harm, human rights and consent. 
The term gender must be differentiated from sex, which refers to the biological differences 
between males and females. Gender refers to the social construction of the roles, expectations, 
privileges, opportunities, access to resources, and limitations between males and females in any 
given society.1 DŜƴŘŜǊ ŀǘǘǊƛōǳǘŜǎ ƳŀƴƛŦŜǎǘ ǘƘŜ ǎƻŎƛŜǘȅΩǎ ǎƻŎƛŀƭƛȊŀǘƛƻƴ ŀƴŘ ǇŜǊŎŜǇǘƛƻƴ ƻŦ ǘƘŜ ǳƴŜǉǳŀƭ 
distribution of power between males and females.  
 
                                                           
1
 Department of Justice, Canada (2001), Report on Spouse Abuse Policies and Legislation 
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Power refers to the exercise of authority and control by one gender over another, historically by the 
males over the females. The resultant unequal relationship is one of male dominance over the 
females as their subordinates. In order to maintain the unequal relationship, violence is the tool 
used to exercise the dominance by one gender, while ensuring the subordination of the other.  
 
Violence therefore refers to the use of force, directed at the victim to force them to do something 
against their will. The violence may be physical and manifested through direct physical force, 
manipulation, threats, intimidation, coercion or verbal force. It may take the form of social force 
such as social stigma, isolation, ridicule and discrimination. It may be economic violence such as 
denial of access to basic resources such as food, shelter, livelihood, money and employment. The 
violence may be political, perpetrated through differential access to protection mechanisms and 
opportunities or through the use of discriminative laws, policies or practices. 
 
The use of violence results into harm or injury to the gender it is directed to. Such harm/injury may 
be physical, psychological, emotional, mental, spiritual, financial or economic. Violence ensures that 
the gender, to which it is directed, performs what is required by the perpetrator against their 
όǾƛŎǘƛƳǎΩύ ǿƛƭƭΦ ¢ƘŜ ŎƻƴŘǳŎǘ ƻŎŎǳǊǎ ǿƛǘƘƻǳǘ ŎƻƴǎŜƴǘ ƻŦ ǘƘŜ ǾƛŎǘƛƳΣ ǿƘƻ ƛǎ ƻŦǘŜƴ ƛƴ ŀ ǾǳƭƴŜǊŀōƭŜ 
position. GBV is a violation of fundamental human rights of the victim.  
 
D.± ƛƴŎƭǳŘŜǎ ŀƭƭ ƘŀǊƳŦǳƭ ŀƴŘ ŘƛǎŎǊƛƳƛƴŀǘƛƴƎ ǇǊŀŎǘƛŎŜǎ ōŀǎŜŘ ƻƴ ŀ ǎƻŎƛŜǘȅΩǎ ǎƻŎƛŀƭ ŎƻƴǎǘǊǳŎǘƛƻƴ ƻŦ 
roles and expectations of males and females. Examples are sexual violence and assault, sexual 
harassment, sexual exploitation, female genital mutilation, early and forced marriages, denial of 
inheritance to girls, widow inheritance, use of pregnancy to dominate and subordinate women, 
denial of ownership rights to women in land matters, emotional and psychological abuse by any 
gender towards another gender. The list is not exhaustive. 
 
The Nature of Gender Based Violence 
 
GBV is a multi-faceted phenomenon that takes various dimensions and is variously defined by 
different disciplines. It can be approached from the medical, legal, sociological, anthropological, 
economic, developmental, gender amongst other disciplines.  
 
Sociologically, GBV encompasses all such conduct (action and or inaction) perpetrated against the 
victim on the basis of his/her gender. The conduct involves the use of violence, intimidation, 
manipulation, duress, and coercion by the perpetrator, against the will of the victim, in furtherance 
ƻŦ ǘƘŜ ǇŜǊǇŜǘǊŀǘƻǊǎΩ ǿƛǎƘŜǎΦ ¢ƘŜ ǾƛƻƭŜƴŎŜ Ƴŀȅ ōŜ ǇƘȅǎƛŎŀƭΣ ŜƳƻǘƛƻƴŀƭΣ ǇǎȅŎƘƻƭƻƎƛŎŀƭΣ ǎǇƛǊƛǘǳŀƭΣ ǎŜȄǳŀƭ 
or financial abuse. It is characterized by the exercise of power by the perpetrator, on the victim, 
who is often in a vulnerable relational position.  
GBV may be perpetrated willingly or unwillingly, depending on the knowledge, perception, attitude, 
socialization and personality of the perpetrator. Likewise GBV may be condoned, encouraged and 
perpetuated by the individuals to whom it is directed, based on their socialization, awareness levels, 
attitude, knowledge, understanding and perception of the phenomenon.  
 
GBV may be personalized or institutionalized depending on the reason for which it is carried out 
and who perpetrates it. GBV transcends all races, gender, age, religion, color, social origin, 
language, income levels, social status, class and standing in society. GBV effects go beyond the 
victim, affecting the perpetrator, families, communities, nations, states, regions, continents and the 
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ŜƴǘƛǊŜ ǿƻǊƭŘΦ D.± Ƴŀȅ ōŜ ǘǊŜŀǘŜŘ ŀǎ ŀ ŎǊƛƳŜ ƻǊ ƴƻǘΣ ŘŜǇŜƴŘƛƴƎ ƻƴ ŀ ŎƻǳƴǘǊȅΩǎ ŎǊƛƳƛƴŀƭ ƭŀǿǎ ŀƴŘ 
penal provisions. GBV may therefore be outlawed, condoned or perpetuated depending on a 
ǎƻŎƛŜǘȅΩǎ ǾŀƭǳŜǎΣ ǇƻƭƛŎƛŜǎ ŀƴŘ ŎǊƛƳƛƴŀƭ ƧǳǎǘƛŎŜ ŀǇǇǊƻŀŎƘΦ 
 
 Although the perpetrators of GBV are predominantly males and the victims are mostly women, 
research studies show that women are also perpetrators while men are also victims.2 The amount 
of time spent or lost, resources allocated, emotional and psychological effects of GBV, undoubtedly 
ƛƳǇŀŎǘǎ ƴŜƎŀǘƛǾŜƭȅ ƻƴ ŀ ŎƻǳƴǘǊȅΩǎ ŘŜǾŜƭƻǇƳŜƴǘΦ D.± Ƙŀǎ ŀƴŘ Ŏƻƴǘƛƴǳƻǳǎ ǘƻ ōŜ ǘǊŀƴǎƳƛǘǘŜŘ ŦǊƻƳ 
generation to generation,  
perpetuated by outdated socialization and cultural practices which have no place in democratic 
societies. The fatalities that result from GBV are a violation of the right to life, equality, non-
discrimination, human dignity and respect for all humankind as enshrined in various international 
human rights instruments. 
 
The Extent, Typologies of GBV in Kenya 
 
GBV is a concern in Kenya as it is in other parts of the world. Perpetuated by cultural practices and 
socialization, various parts of Kenya experience different forms and levels of GBV. Detection and 
reporting of GBV is hampered by various social-cultural and economic factors such as fear, stigma 
and economic dependence on the perpetrators. The exact extent of GBV is not known due to poor 
documentation. However, documented reports give an indication of the magnitude of the problem. 
The most authoritative is the Kenya Demographic and Health Survey Report3 which shows that 39% 
of women in Kenya had experienced some form of GBV since they attained the age of 15.The 
violence occurred in the form of emotional, sexual, psychological and physical abuse. The report 
states that the different cultural practices in various parts of Kenya socialize males as perpetrators 
of GBV. In addition females are socialized to accept, tolerate and rationalize GBV that often occurs 
within the family, perpetrated by people who are supposed to protect the victims.  
 
Some parts of Kenya such as Kisii, Luoland, Luhya, Rift Valley and Nyeri, experience incidences of 
male spouse abuse, attributed to the social construction of the roles and expectations of the male 
and female gender. This GBV is caused by the failure of male spouses to live up-to societal 
expectations of providing for their families and being heads of their households. However, due to 
ǎƻŎƛŀƭƛȊŀǘƛƻƴ ŀƴŘ ŎǳƭǘǳǊŀƭ ǇŜǊŎŜǇǘƛƻƴǎ ƻŦ ǎǇƻǳǎŜ ŀōǳǎŜ ŀǎ ŀ ΨŘƻƳŜǎǘƛŎ ƳŀǘǘŜǊΩΣ ƳŀƭŜ ǾƛŎǘƛƳǎ ŦƛƴŘ ƛǘ 
difficult to report the GBV or seek redress. 
 
Female Genital Mutilation (FGM) involves the partial or total removal of the external female 
genitalia. After FGM, a girl is regarded as an adult and ready for marriage, leading to early and 
forced marriages. FGM is common amongst the Somali, Kisii, Kuria, Kikuyu, Kamba and Maasai 
communities. Although   circumcision of boys is more rampant than that of girls, the practice does 
not draw criticism as much as FGM. However, the fact that it is performed on a young man below 
the age of 18 years, who cannot say no due to socialization and culture, makes it a GBV. In addition, 
the circumcised boys are regarded and treated as adults and subsequently assume adult roles such 
as marriage, herding livestock and protecting the family, taking away their childhood.  
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 Parity. (2007, March 17). Male Victims of Domestic Abuse: Distortion of Issue. Retrieved June 24, 2015, from Parity: 
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Other forms of GBV are forced and early marriages, which are common amongst all the ethnic 
communities in Kenya. Contrary to popular belief that only girls are subjected to early and forced 
marriages, the reality is that both boys are girls in different parts of Kenya are victims of early and 
forced marriages.  According UNAIDS4, 10% of girls in Kenya between the ages of 15 to 19 years 
were married compared to 1.3% of boys of the same age. The implication is that this form of GBV 
affects both girls and boys although more girls than boys are affected. 
 
Under section 8(4) of the Sexual Offences Act of Kenya 2006, the penalty for defilement of a child 
between the ages of 16-18 is a jail term of not less than 15 years. In circumstances where a girl and 
a boy both under 18 years engage in any sexual relations amounting to the offence of defilement, 
the implementation of the Act is skewed against the boy-child who is prosecuted, and if found 
ƎǳƛƭǘȅΣ ŀǎ ƛǎ ƻŦǘŜƴ ǘƘŜ ŎŀǎŜΣ ŜǎǇŜŎƛŀƭƭȅ ǿƘŜǊŜ ŀ ΨƳŀǊǊƛŀƎŜΩ ǘƻƻƪ ǇƭŀŎŜΣ ǘƘŜ ŎƻǳǊǘΩǎ ƘŀƴŘǎ ŀǊŜ ǘƛŜŘ ŀƴŘ 
the boy child is sentenced to the mandatory jail term of a minimum of 15 years. This is indeed an 
institutionalized GBV perpetrated by discriminatory law that was meant to protect victims of sexual 
violence. 
 
Among the Masai community is the practice where if a man visits his male counterpart from the 
same age set (those circumcised together) overnight, the host chooses one of his many wives in the 
ƘƻƳŜǎǘŜŀŘ ŀǎ ǘƘŜ ǇƭŀŎŜ ǿƘŜǊŜ ǘƘŜ ƎǳŜǎǘ ǿƛƭƭ ǎǇŜƴŘ ǘƘŜ ƴƛƎƘǘΣ ōȅ ǎǘƛŎƪƛƴƎ ŀ ǎǇŜŀǊ ŀǘ ǘƘŜ ǿƛŦŜΩǎ ŘƻƻǊ 
ǎǘŜǇΦ ¢ƘŜ ΨŎƘƻǎŜƴΩ ǿƛŦŜ ǘŀƪŜǎ ŎŀǊŜ ƻŦ ǘƘŜ ǾƛǎƛǘƻǊΣ ƛƴŎƭǳŘƛƴƎ Ƙƛǎ ǎŜȄǳŀƭ needs. Such outdated practices 
violate the dignity, respect and individuality of the woman, while reducing her to an object/chattel 
owned by the husband who literally controls what she can or cannot do. It reduces her to a sexual 
object and takes away her choice of whom to relate with intimately. This form of GBV still occurs in 
the interior remote parts of the community, yet very little is documented about it. 
 
²ƛŘƻǿ ƛƴƘŜǊƛǘŀƴŎŜ όŀ ǇǊŀŎǘƛŎŜ ǘƘŀǘ ǊŜǉǳƛǊŜǎ ŀ ǿƛŘƻǿ ǘƻ ōŜ ƛƴƘŜǊƛǘŜŘ ōȅ ƘŜǊ ƭŀǘŜ ƘǳǎōŀƴŘΩǎ ōǊƻǘƘŜr 
or male relative to ensure her continual user rights and access to the family property) is a form of 
GBV perpetuated by traditional customs among the Luo and Luhya communities. If the widow 
refuses, she may be chased away from the homestead together with her children and be 
ŘƛǎƛƴƘŜǊƛǘŜŘ ƻŦ ǘƘŜ ƘǳǎōŀƴŘΩǎ ǇǊƻǇŜǊǘȅΦ Lƴ ŀ ǇŀǘǊƛŀǊŎƘŀƭ ǎƻŎƛŜǘȅ ǿƘŜǊŜ Ƴƻǎǘ ǿƻƳŜƴ Řƻ ƴƻǘ ƻǿƴ ƭŀƴŘ 
and are economically dependent on their husbands, widows have few choices and many are forced 
into accepting the practice. The practice results into sexual exploitation, harassment and is a way of 
ŘƛǎƛƴƘŜǊƛǘƛƴƎ ǘƘŜ ǿƛŘƻǿ ƻŦ ǘƘŜ ƭŀǘŜ ƘǳǎōŀƴŘΩǎ ǇǊƻǇŜǊǘȅ ǘƘŀǘ ǎǳōǎŜǉǳŜƴǘƭȅ ŎƻƳŜǎ ǳƴŘŜǊ ǘƘŜ ŎƻƴǘǊƻƭ 
of the wife inheritor (jater). 5  Although the Kenyan succession laws allow widows to use and hold 
such property in trust for their children, the procedural technicalities of seeking court intervention, 
the socialization and cultural practice contribute to the perpetuation of this form of GBV. Wife 
inheritance has been blamed, amongst other factors for the high prevalence of HIV/AIDS in Luoland 
(Homabay, Kisumu, Siaya and Migori counties) compared to the rest of the country.6 
 
Causes, Perpetrators, Victims and the Impact of GBV  
 
There are various causes of GBV, but the main reasons are societal conflicts, high crime rates, 
poverty, weak community sanctions, social norms and cultural practices that encourage male 
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dominance over females.7 Other causes are conflict of roles and unmet expectations of the 
perpetrator or victim as perceived by various communities. 
 
Lƴ YŜƴȅŀΣ D.± ƛǎ ǇǊŜŘƻƳƛƴŀƴǘƭȅ ǇŜǊǇŜǘǊŀǘŜŘ ōȅ ǘƘŜ ƳŀƭŜǎ ǘƻǿŀǊŘǎ ǘƘŜ ŦŜƳŀƭŜǎ ŘǳŜ ǘƻ ǘƘŜ ǎƻŎƛŜǘȅΩǎ 
patriarchal system. Up to 47% of Kenyan women aged between 15-19 years had experience GBV in 
their lifetime, while the FGM prevalence rate is 27%.8 Up to 13.5% of pregnant women in Kenya 
experience GBV during pregnancy.9  
 
Females are also perpetrators of GBV, although to a relatively much lesser extent. Females 
participate in GBV by encouraging the practice through their socialization when they take part in 
activities that amount to GBV. An example is the use of females to carry out FGM. 3% of the 
perpetrators of GBV are women and the form of GBV is often spouse abuse.10  
 
Other forms of GBV committed against males include sodomy and rape in which the perpetrators 
are both males and females. Due to social stigma and cultural perceptions of the male dominance 
over females, the cases are rarely reported to the police, but are detected by medical practitioners 
when the victims seek medical intervention.11 GBV against males is therefore relatively under 
reported due to the socialization and cultural perceptions and attitudes towards male masculinity. 
However, just like the female victims, male victims of GBV also suffer emotional, psychological and 
physical trauma. The social stigma surrounding GBV towards males has the great potential of 
triggering suicidal and homicide thoughts in their victims.   
 
Organizations engaged in addressing GBV against females are many and spread all over the country, 
while those concerned with GBV against men is relatively few. Maendeleo ya Wanaume and 
FEMNET are among the few organizations trying to raise awareness on the extent and impact of 
GBV against men and the need to treat the issue as serious as GBV against women. 
 
GBV has very serious short and long-term effects on the perpetrators, victims, family members and 
the society as a whole. There are no benefits or advantages of GBV at all, irrespective of any 
attempts to justify and rationalize the practice in whatever form. The effects of GBV include 
emotional, psychological, physical trauma experienced in varying degrees depending on the type 
and extent of the injury occasioned. Domestic Violence for example takes away the self- esteem of 
the victims, while resulting in strained relations between the perpetrator, victim and family 
members. The health and financial implications of GBV deny the family and the nation resources, 
ǘƛƳŜ ŀƴŘ ŜƴŜǊƎȅ ǘƘŀǘ ŎƻǳƭŘ ƻǘƘŜǊǿƛǎŜ ōŜ ƛƴǾŜǎǘŜŘ ƛƴ ǘƘŜ ŎƻǳƴǘȅΩǎ ŘŜǾŜƭƻǇƳŜƴǘ ŀƎŜƴŘŀΦ D.± ƛƴ 
some cases result into deaths and homicides, as the family environment becomes insecure and the 
number of separations and divorce increase. GBV is thus a threat to the family as the basic unit of 
society. 
 
 
 
 

                                                           
7
 n.3 

8
 ibid 

9
  World Health Organization, Report on Addressing GBV Against Pregnant Women. 

10
 n.3 

11
 The Population Council (2008) Report on GBV in Kenya 



69 
 
 

 
Legislative and Policy Frameworks for the protection against GBV 
 
Article 29(c) of the Constitution of Kenya 2010 protects everyone from acts of violence. The Bill of 
Right provides for equality, equal protection of everyone by the law, respect dignity, non- 
discrimination and the right to life amongst other human rights provisions. The Penal Code outlaws 
any form of physical assault. The Sexual Offences Act 2006 provides for a wider definition of sexual 
offences and punitive sentences upon conviction. The Children Act protects children from any form 
of abuse and neglect, forced and early marriages, any harmful cultural practices such as FGM and 
child labor. The Prohibition of Female Genital Mutilation Act specifically outlaws FGM while the 
Protection Against Domestic Violence Act 2014 provides for the protection of victims of domestic 
violence. Kenya is a signatory to the Convention on the Rights of the Child and the Convention on 
the Elimination of All Forms of Discrimination Against Women. 
 
In addition, Kenya has policies towards the protection of individuals from various forms of GBV such 
as the National Population Advocacy and IEC Strategy for Sustainable Development 1996-2010, 
Mainstreaming Gender into the Kenya National HIV/AIDS Strategic Plan 2000- 2005, the Kenya 
National HIV/AIDS Strategic Plan 2005-2010 and the Kenya Vision 2030 Policy Document. 
 
Despite the legislative and policy initiatives, GBV is still prevalent in the country and access to 
justice by victims is hampered by several factors, mainly socio cultural and economic determinants.  
 
The major concern todaȅ ƛǎ ǘƘŀǘ D.± ƛǎ ǎǘƛƭƭ ǇǊŜǾŀƭŜƴǘ ŘǳŜ ǘƻ ǾŀǊƛƻǳǎ ŎƻƳƳǳƴƛǘƛŜǎΩ ǎƻŎƛƻ ŎǳƭǘǳǊŀƭ 
practices, despite the presence of awareness creation conducted by several non- governmental, 
faith based and community based organizations. Few cases are reported to the criminal justice 
system for intervention, while many victims seek medical services, but in some cases such as spouse 
abuse, they disguise the cause of the injury as a fall due to the social stigma attached to the abuse.  
 
Reporting, detection, investigation, prosecution, presentation of evidence and the making of 
protective court orders are further hindered by the socio cultural and economic factors that 
perpetuate the dominance of the males and subordination of the females. Even where the threat or 
injury is very serious or life threatening, the vulnerability of victims, their socialization, perception, 
attitudes towards GBV and their dependence on the perpetrators make them condone and 
rationalize the violence.  
 
Institutionalized GBV is far more challenging than individually perpetrated violence. 
LƴǎǘƛǘǳǘƛƻƴŀƭƛȊŀǘƛƻƴ ƻŦ D.± ƛǎ ǿƘŜǊŜ ǘƘŜ ŀōǳǎŜ ƛǎ ǇŜǊǇŜǘǳŀǘŜŘ ōȅ ǘƘŜ ǎƻŎƛŜǘȅΩǎ ǎȅǎǘŜƳǎ ŀƴŘ 
structures that subject the victims to the violence. The victims are socialized to accept the abuse as 
ǇŀǊǘ ƻŦ ǘƘŜ ŎƻƳƳǳƴƛǘȅΩǎ ǿŀȅ of life, which they must comply with to gain recognition and respect, 
or risk social stigma, discrimination, ridicule or social isolation. In the next paragraphs, the paper 
discusses the various socio-cultural and economic determinants to accessing justice by GBV victims 
in Kenya. 
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 Social Cultural and Economic determinants to accessing justice by GBV victims/survivors 
 
Socialization and culture are very strong determinants that influence the thinking, attitude and 
behaviour of any individual in a given society. Accessing justice has certain financial implications for 
victims of GBV that may either enable or hinder their quest for justice. 
 
Social Determinants 
¢ƘŜǊŜ ŀǊŜ ǘǿƻ ƛƳǇƻǊǘŀƴǘ ǎƻŎƛŀƭ ŘŜǘŜǊƳƛƴŀƴǘǎ ǘƻ D.± ǾƛŎǘƛƳǎΩ ŀŎŎŜǎǎ ǘƻ ƧǳǎǘƛŎŜΣ ƴŀƳŜƭȅ ǎƻŎƛŀƭƛȊŀǘƛƻƴ 
and social status.  
 
(i) Socialization 
 
Socialization refers to a continuing process where by an individual acquires a personal identity and 
learns the norms, values, behavior, and social skills appropriate to his or her social position. 
Socialization simply refers to the lifelong social experiences by which people develop their human 
potential and learn culture. The various interactions within the social set up makes individuals to 
develop fairly consistent patterns of acting, thinking and feeling. This consistency in pattern is what 
is called personality. Socialization is a lifelong process, although some of the most important facets 
of this phenomenon occur during childhood. Agents of socialization include school, peers, family 
and the mass media. 
 
Sociologically, GBV is primarily a social issue. Society has seen historical inequality in the 
relationship between the male and female sexes for years. GBV is a result of social inequality 
between male and female genders. A socialization process that is characterized by sexism ultimately 
creates distinct and specific roles for each of the sexes.  
 
Girls are taught to take care of others and feel responsible for their well-being. They are expected to 
ōŜ ŘŜǾƻǘŜŘΣ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ŀƴŘ ǊŜǎǇƻƴŘ ǘƻ ƻǘƘŜǊǎΩ ƴŜŜŘǎ ǿƛǘƘƻǳǘ ŀŎƪnowledging their own. From 
early on, girls are set on a path to become what the society expects of them. They are given dolls, 
dish set and other toys that encourage them to aspire to the traditional roles of women. A 
presumably innocent toy will become a concise tool in expressing the clear division that exists 
between the gender roles. Unfortunately, the type of socialization does not prepare girls to be 
independent but merely emphasizes their position as the weaker gender. The effect of socialization 
is that toys given to girls are intended subconsciously to prepare them for the roles that are 
specifically designated to women such as dolls, household utensils or accessories that symbolize 
womanhood. 
 
A woman who perseveres GBV and suffers silently is, in the traditional African view a good woman 
while a battered man symbolizes shame, weakness and inability to control his household. It is such 
kind of socialization that makes both male and female victims  of GBV unwilling to look at GBV as a 
crime that merits the intervention of the criminal justice system. As the boy child grows older, they 
begin to understand that they are not at the same level as the girls of their age. They are not 
expected to show pain and in no circumstance should they allow the girls to be better than them in 
anything. They must maintain their dominant status quo. As they grow into men, this conception is 
ingrained into their psyche and perpetuates GBV such as spouse abuse, intimate partner violence, 
domestic violence, FGM, treatment of women as chattels for men, sexual violence, widow 
inheritance and disinheritance amongst many others. 
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Boys are trained to be strong, independent, preserve their ego, to obtain privileges, and become 
ƛƴǘƻƭŜǊŀƴǘ ǘƻ ŦǊǳǎǘǊŀǘƛƻƴΦ  .ƻȅǎΩ ǎƻŎƛŀƭƛȊŀǘƛƻƴ ǊŜǾƻƭǾes around machismo. They are trained to be 
tough, told that they have the responsibility to take care of their families. Boys embrace 
machismoism and are trained early not to succumb to emotions, not to cry and not to show 
weakness and that the female gender is the weaker one. Subsequently, men assume that an 
occasional assault on a wife is not a bad thing as women need to be disciplined or shown love throw 
ŀōǳǎŜΦ ¢ƻ ǎƻƳŜ ǿƻƳŜƴΣ ǘƘŜ ƻŎŎŀǎƛƻƴŀƭ ōŜŀǘƛƴƎ ƛǎ ŀŎǘǳŀƭƭȅ ŀ ǎƛƎƴ ƻŦ άƭƻǾŜέ ǎƛƴŎŜ ǘƘŜȅ ŀǊŜ ǎƻŎƛŀƭƛȊŜŘ 
to believe that being beaten by a husband is a show of love and marital rape is condoned because 
ǘƘŜ ǿƻƳŀƴΩǎ ǊƻƭŜ ƛƴ ŀ ƳŀǊǊƛŀƎŜ ƛǎ ǘƻ ǎŀǘƛǎŦȅ ǘƘŜ ƳŀƴΩǎ ǎŜȄǳŀƭ ŘŜǎƛǊŜǎΦ  
 
Although historically, women have been isolated within the private sphere of life, today they are 
increasingly undertaking roles that were primarily left as a preserve of the men, hence the crisis of 
masculinities.  
 
Since men are socialized to dominate women, when a man becomes a victim of GBV, it is only 
natural to cover up the abuse because it will not be taken seriously in the predominantly patriarchal 
society. Many male victims of GBV therefore find it extremely difficult to report or talk about the 
abuse due to societal expectations and their socialization. A man who is beaten by a woman is 
perceived to be a disgrace to the community that he comes from, while the female perpetrator 
attracts condemnation, social stigma, and ridicule.  
 
¢ƘŜ ǇŜǊŎŜǇǘƛƻƴ ƻŦ D.± ŀǎ ŀ ǿƻƳŀƴΩǎ ǇǊƻōƭŜƳ ŀƴŘ ƴƻǘ ŀ ǎƻŎƛŀƭ ǇǊƻōƭŜƳ ƛƳǇŜŘŜǎ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ 
of measures to stop it. The effect of this societal attitude is that the plights of male victims of GBV 
are largely ignored and fewer support services exist to address the vice. Consequently, most male 
victims of GBV opt to suffer in silence instead of reporting and seeking intervention, a process 
perceived as further exposing their loss of masculinity. The impact of this socialization process is 
that some male victims of GBV commit homicides and or suicide as a result.  
 
(ii) Social Status 
 
According to Brym and Lie12 this is a recognized position that can be occupied by an individual when 
specific elements are taken into consideration. For instance, an individual can be a flight attendant, 
a wife, and a mother at the same time. Social status denotes the relative rank that an individual 
holds, with attendant rights, duties and lifestyle, in a social hierarchy based upon honor or prestige. 
It implies social stratification on some vertical scale in which those who occupy the higher positions 
are considered to be in control or able to influence the conduct of others through the derivation of 
prestige from holding important offices, better incomes or esteemed positions of leadership. 
Education can grant an individual a chance to climb the social ladder through better income and 
influence.  
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Kenya is regarded as one of the fastest growing economies in Africa13. However, up to 46% of the 
population live below the poverty line.14 Majority of the residents of Nairobi city, the capital, in 
Nairobi County, are considered poor and many of them live in informal settlements, where access 
to basic services such as health care, education, clean water and sanitation is considered a luxury.  
 
A study by Omondi15 found a strong correlation between social status and GBV. Whereas GBV 
affects everyone, irrespective of their social status, more victims from the lower social status were 
found to be less likely to seek intervention due to their economic dependence on the perpetrators 
of the violence. The few victims in this group who reported GBV to non-governmental organizations 
did so only for purposes of getting maintenance support for their children and themselves from the 
perpetrators.  Victims from the middle class were more likely to report the violence and seek 
intervention, but were driven by the need to obtain financial support than a quest for justice. 
Victims from the upper class were less likely to seek intervention due their high social status in 
society. The traditional perception, attitudes and social stigma, isolation and ridicule attached to 
D.± ƳŀƪŜ ƛǘ ƘŀǊŘŜǊ ŦƻǊ ǎǳŎƘ ǾƛŎǘƛƳǎ ǘƻ ǊŜǇƻǊǘΣ ǘŜǎǘƛŦȅ ŀƴŘ ǇŀǊǘƛŎƛǇŀǘŜ ƛƴ YŜƴȅŀΩǎ ŀŘǾŜǊǎŀǊƛŀƭ ǘǊƛŀƭ 
system.  
 
hǘƘŜǊ ǎƻŎƛŀƭ ŦŀŎǘƻǊǎ ǘƘŀǘ ŘŜǘŜǊƳƛƴŜ ǾƛŎǘƛƳǎΩ ŀŎŎŜǎǎ ǘƻ ƧǳǎǘƛŎŜ ƛƴŎƭǳŘŜ ǎƻŎƛŀƭ ǎǳǇǇƻǊǘ ƴŜǘǿƻǊƪǎ ǎǳŎƘ ŀǎ 
families. 
  
Cultural determinants 
Culture may be defined as the values, beliefs, behavior, and material objects that together form a 
ǇŜƻǇƭŜΩǎ ǿŀȅ ƻŦ ƭƛŦŜΦ Lǘ ƛƴŎƭǳŘŜǎ ǿƘŀǘ ǘƘŜȅ ǘƘƛƴƪΣ Ƙƻǿ ǘƘŜȅ ŀŎǘΣ ŀƴŘ ǿƘŀǘ ǘƘŜȅ ƻǿƴΦ Lǘ ƛǎ ōƻǘƘ ŀ ƭƛƴƪ ǘƻ 
the past and a guide to the future. It can be material or non-material. Non-material culture refers to 
the ideas created by members of a society, which range from the arts, beliefs, perceptions, ideas 
and attitudes that define a people. Material culture by contrast is the physical things that are 
created by a ǎƻŎƛŜǘȅΦ /ǳƭǘǳǊŜ ǘƘŜǊŜŦƻǊŜ ǎƘŀǇŜǎ ǇŜƻǇƭŜǎΩ ǘƘƛƴƪƛƴƎΣ ŀǘǘƛǘǳŘŜ ŀƴŘ ōŜƘŀǾƛƻur. Religion is 
ŀ ƪŜȅ ŎƻƳǇƻƴŜƴǘ ƻŦ ǿƘŀǘ ǇŜƻǇƭŜ ŀǊŜ ŎǳƭǘǳǊŜŘ ƛƴǘƻ ōŜƭƛŜǾƛƴƎΣ ŦƻǊ ƛǘΩǎ ǊƻƭŜ ƛƴ ŘŜŦƛƴƛƴƎ ŀƴ ƛƴŘƛǾƛŘǳŀƭΩǎ 
perception.  
 
Although the characteristic features of GBV are unƛǾŜǊǎŀƭΣ ǘƘŜ ǾƛŎǘƛƳΩǎ ƻǊ ǘƘŜ ǇŜǊǇŜǘǊŀǘƻǊǎΩ ŎǳƭǘǳǊŀƭ 
ōŀŎƪƎǊƻǳƴŘ ǎƛƎƴƛŦƛŎŀƴǘƭȅ ƛƴŦƭǳŜƴŎŜ Ƙƻǿ ǘƘŜȅ ǊŜǎǇƻƴŘ ǘƻ ǘƘŜ ŀōǳǎŜΦ   !ƴ ƛƴŘƛǾƛŘǳŀƭΩǎ ŎǳƭǘǳǊŀƭ ƛŘŜƴǘƛǘȅ 
affects his or her beliefs, values, behaviour and how they deal with the problem. Culture is one of 
thŜ ōǳƛƭŘƛƴƎ ōƭƻŎƪǎ ƻŦ ŀƴ ƛƴŘƛǾƛŘǳŀƭΩǎ ǇŜǊǎƻƴŀƭƛǘȅ ǘƘŀǘ ƛƴŦƭǳŜƴŎŜǎ ǘƘŜƛǊ ǇƻǘŜƴǘƛŀƭ ǘƻ ǇŜǊǇŜǘǊŀǘŜΣ 
condone or reject and report GBV. Culture, ethnic origin, religion and economic background, 
contribute to the formation of a very complicated set of influences, constraints, and resources that 
perpetuate GBV.  
Culture is the collection of learnt beliefs, principles and traditions. It directs behaviour that is 
commonly shared amongst members of a particular community. All human beings are products of 
the culture in which they live. Culture is manifested in assumptions, feeling, thoughts, and 
processes which include ideas governing child-rearing, relationships between males and females, 
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ŎƻƴŎŜǇǘƛƻƴ ƻŦ ƧǳǎǘƛŎŜ ŀƴŘ ŦŀƛǊƴŜǎǎΣ ƛƳǇƻǊǘŀƴŎŜ ƻŦ ƻƴŜΩǎ ŀƴŎŜǎǘǊȅΣ ƛƴŎŜƴǘƛǾŜǎ ǘƻ work, patterns of 
decision making, notions on leadership, nature of friendship, concept of past and future and the 
ordering of time. Outdated cultural inclinations often lead to marginalization and perpetuation of 
GBV. While culture is a dominant player on ǿƘŀǘ ǇŜƻǇƭŜ ŜǾŜƴǘǳŀƭƭȅ ōŜŎƻƳŜΣ ƛǘΩǎ ƛƴŦƭǳŜƴŎŜ ƻƴ D.± 
can lead to the difficulty of solving the problem due to its inhibiting effect to report or talk about 
the abuse.  
 
Lƴ YŜƴȅŀΣ ŘƛŦŦŜǊŜƴǘ ŎƻƳƳǳƴƛǘƛŜǎΩ ŎǳƭǘǳǊŜǎ ŘŜŦƛƴŜ ŀƴŘ ŀǇǇƻǊǘƛƻƴ ǊƻƭŜǎ ǘƻ ƳŀƭŜǎ ŀƴŘ ŦŜƳŀles, with 
defined role expectations in their relationships with one another.  The culture perpetuates the 
belief in inherent superiority of males and the subordinate status of females. They include values 
that give proprietary rights to males over females ŀƴŘ ǘƘŜ ƴƻǘƛƻƴ ǘƘŀǘ ǘƘŜ ŦŀƳƛƭȅ ƛǎ ŀ ΨǇǊƛǾŀǘŜ 
ŘƻƳŀƛƴΩ ǳƴŘŜǊ ǘƘŜ ƳŀƭŜ ŎƻƴǘǊƻƭΣ ǘƻ ǿƘƛŎƘ ƛƴǘŜǊŦŜǊŜƴŎŜ ƛǎ ŘƛǎŎƻǳǊŀƎŜŘΣ ŜǾŜƴ ƛƴ D.± ŎŀǎŜǎΦ /ǳǎǘƻƳǎ 
ǊŜƎŀǊŘƛƴƎ ƳŀǊǊƛŀƎŜ ǎǳŎƘ ŀǎ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ ΨōǊƛŘŜ ǇǊƛŎŜκǿŜŀƭǘƘΩ ƻƴƭȅ ǎŜǊǾŜ ǘƻ ǇŜǊǇŜǘǳŀǘŜ ǘƘŜ ƴƻǘƛƻƴ 
of females as chattels, predisposing them to GBV which is perceived and condoned as a means of 
maintaining the male dominance over females, and as a means of resolving disputes and 
ƳŀƛƴǘŀƛƴƛƴƎ ǘƘŜ ǎƻŎƛŜǘȅΩǎ ǎǘŀǘǳǎ ǉǳƻΦ 
 
The Kenyan Government, in enacting legislation to deal with various forms of GBV has criminalized 
such GBV as sexual assault, early and forced marriages, FGM, prevention of children from attending 
school, child labour amongst others. Although such measures have greatly reduced the practice, 
many people stiƭƭ ǎǳŦŦŜǊ D.± ƛƴ YŜƴȅŀΦ ¢ƘŜ ŜƴŦƻǊŎŜƳŜƴǘ ƻŦ ƭŀǿǎ ǘƘŀǘ ŎǊƛƳƛƴŀƭƛȊŜ ŀ ǇŜƻǇƭŜΩǎ ŎǳƭǘǳǊŜ 
results in a conflict between law and culture. Due to the strong influence of culture and 
socialization, some people opt to adhere to the culture than risk societal stigma, isolation and 
ridicule by obeying the law. Law enforcement officers who come from communities that practice 
the outlawed GBV find themselves in a difficult situation between law and culture. It is therefore 
not unusual to find such officers turning a blind eye to the violation of the law, not withstanding 
ǘƘŜƛǊ ƻŀǘƘ ƻŦ ƻŦŦƛŎŜΦ ¢Ƙƛǎ ƛǎ ǘƘŜ ŜŦŦŜŎǘ ƻŦ ǘƘŜ ƛƴŦƭǳŜƴŎŜ ƻŦ ŎǳƭǘǳǊŜ ŀƴŘ ǎƻŎƛŀƭƛȊŀǘƛƻƴ ƻƴ ŀ ǇŜǊǎƻƴΩǎ 
thinking, attitude and behaviour. Mere knowledge of the law and level of education alone are not 
persuaǎƛǾŜ ŜƴƻǳƎƘ ǘƻ ŜƴǎǳǊŜ ƻōŜŘƛŜƴŎŜ ǘƻ ǘƘŜ ƭŀǿ ŀǎ ŀƎŀƛƴǎǘ ŀŘƘŜǊŜƴŎŜ ǘƻ ƻƴŜΩǎ ŎǳƭǘǳǊŜΦ  
 
Economic determinants 
 
All human beings require finances and resources to access the basic needs such as food, shelter and 
clothing.  Dependence by the victim of GBV on the perpetrator, for access to resources obviously 
takes away their ability to report, seek intervention or testify in court as reported by Omondi 
(2015). This applies to both male and female victims of GBV. Financial strain is another determinant 
and cause of GBV. Early and forced marriages of young girls in Kenya in most cases occur where the 
ŦŀƳƛƭȅ ƛǎ ǊŜƭŀǘƛǾŜƭȅ ǇƻƻǊ ƻǊ ƛƴ ŦƛƴŀƴŎƛŀƭ ŘƛŦŦƛŎǳƭǘȅΦ ¢ƘŜ ƎƛǊƭǎ ŀǊŜ ΨǘǊŀŘŜŘ ƻŦŦΩ ŦƻǊ ŀ ƴǳƳōŜǊ ƻŦ Ŏƻǿǎ ƛƴ 
bride-price/wealth. Girls are traditionally viewed as sources of wealth in this respect, while boys are 
perceived as security and an assurance of the continuation of the family lineage. There is a strong 
correlation between GBV against male victims of spouse abuse, and their earning capacity in 
Kenya16. Men who earn relatively less than their wives and are unable to meet their family 
obligations are more likely, than those who earn higher than their wives and meet family 
expectations to be subjected to GBV.17 
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The concept of bride price has an influence on marriage and family in some communities in Kenya. 
Uncircumcised girls from communities that carry out the practice face social isolation, ridicule and 
stigma. Amongst the Kisii community, the uncircumcised girl is looked down upon and referred to as 
egesaganeke (unclean, worthless, social misfit girl). In addition, they may not get suitors from their 
community, but if they do, their bride-price is relatively lower compared to the circumcised girl. Due 
to this cultural perception of the uncircumcised girl, even where parents are not for the 
circumcision, girls are known to seek circumcision secretively so as to gain recognition, acceptance 
and self-ǿƻǊǘƘ ŀƴŘ ΨŀǘǘǊŀŎǘ ŀŎŎŜǇǘŀōƭŜ ōǊƛŘŜ ǇǊƛŎŜΩ ǿƛǘƘƛƴ ǘƘŜƛǊ ŎƻƳƳǳƴƛǘƛŜǎΦ {ƻƳŜ ǳƴŎƛǊŎǳƳŎƛǎŜŘ 
girls are thus not able to access justice since they consider themselves worthless, but seek 
ǊŜŎƻƎƴƛǘƛƻƴ ōȅ ΨŀŎŎŜǇǘƛƴƎΩ ǘƘŜ D.±Φ Lƴ YƛǎƛƛΣ {ƻƳŀƭƛ ŀƴŘ YǳǊƛŀ ŎƻƳƳǳƴƛǘƛŜǎΣ ǘƘŜ ƳŀǊǊƛŜŘ 
uncircumcised woman is targeted and forcefully circumcised by the traditional birth attendant 
during childbirth when she is helpless.  
 
Traditionally, most communities in Kenya are patriarchal and males inherit land while females have 
ŀŎŎŜǎǎ ŀƴŘ ǳǎŜǊ ǊƛƎƘǘǎΣ ƳŀƪƛƴƎ ǘƘŜƳ ŘŜǇŜƴŘŜƴǘ ƻƴ ǘƘŜ ƳŀƭŜǎΦ ¢Ƙƛǎ ǇǊŀŎǘƛŎŜ ǇŜǊǇŜǘǳŀǘŜǎ ΨǿƛŦŜ 
ŀōǳǎŜΩ ǎƛƴŎŜ ƎƛǊƭǎ ōŜŎƻƳŜ ǿƛǾŜǎ ǿƘƻǎŜ ƭŀƴŘ user and access rights are dependent on their marital 
status. Likewise, the practice encourages widow inheritance. Today, some women are financially 
independent, can buy and own their property and so do not depend on their male counterparts. 
When they become victims of GBV, they are able to meet the financial costs of accessing justice, but 
may be hindered by their socialization and social status as discussed earlier. 
 
Corruption is another economic determinant to accessing justice by GBV victims in Kenya. During 
the 2007-2008 post election violence in Kenya, many cases of GBV occurred, but could not be 
successfully prosecuted due to corruption involving some officers in the criminal justice system. 
They included the local administration office (the local chief), the police, courts and custodial 
institutions that took bribes in favor of the perpetrators. Many GBV cases were delayed, files went 
missing, and witnesses were intimidated or interfered with, cases withdrawn and suspects set free. 
The bureaucracy and legal technicalities that characterize the adversarial legal system, necessitate 
the services of lawyers, which is beyond many ordinary Kenyans who live below a dollar a day.  
 
Access to psycho social services is another economic determinant. The study by Omondi18 found 
that more female than male victims of GBV were able to report the abuse in Nairobi County 
because there are many psychosocial support centers for women, but very limited services for men. 
The establishment of such centers requires finances to put up facilities, train staff and remunerate 
them.19 
 
The greatest challenges to GBV in Kenya include the misunderstanding of the notion of gender as 
ǇǊƛƳŀǊƛƭȅ ǿƻƳŜƴΩǎΩ ŜƳǇƻǿŜǊƳŜƴǘ ŀƎŀƛƴǎǘ ƳŜƴ ŀǎ ƻǇǇƻǎŜŘ ǘƻ Ŝǉǳŀƭ ŀŎŎŜǎǎ ǘƻ ǊŜǎƻǳǊŎŜǎ ŀƴŘ 
opportunities for both genders. In addition, the socio cultural and economic circumstances of the 
ŎƻǳƴǘǊȅ ƎǊŜŀǘƭȅ ƛƴŦƭǳŜƴŎŜ ǘƘŜ ǇŜƻǇƭŜΩǎ ǊŜǎǇƻƴǎŜ ǘƻ D.±Φ LƴŀŘŜǉǳŀǘŜ ƭŀǿǎΣ ǿŜŀƪ ŎƻƻǊŘƛƴŀǘƛƻƴ ƻŦ 
their implementation, inadequate human and financial resources complicate strategies to address 
the problem.  
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In conclusion, Kenya needs to adopt a multi sectorial and interagency approach in co coordinating 
responses to GBV. This includes preventive, health, criminal justice, sociological, anthropological 
and other best practices. The target should be to engage the public, create awareness and use 
knowledge to change the perception, attitude and behaviour that amounts to GBV. 
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Applying concepts of international Human Rights in the national or 

domestic courts 
By The Right Hon the Baroness Brenda Hale, Vice President, UK Supreme 

Court 

 
You have before you this afternoon two different models of implementing international human rights 
standards in domestic law - Guyana has a written constitution which, like most of the new 
Commonwealth constitutions, includes the protection of fundamental human rights within it; the United 
Kingdom has no written constitution and therefore only such protection of fundamental rights as the 
common law or Parliament allows. Even though the UK is party to all the UN's major international 
human rights instruments, such as the ICCPR, CEDAW, and the Convention on the Rights of the Child, 
these have not been made part of UK law by legislation. 
 
However, the UK was one of the first to sign the European Convention on Human Rights in 1950, to 
ratify it in 1953, and to allow individuals to petition the European Court of Human Rights in Strasbourg 
in 1966. This meant that the UK was bound by international agreement with the other member states, 
not only to respect those rights but also to respect the decisions of the Strasbourg court in cases 
brought by individuals.  
 
It did not take long for the UK to learn that the common law was not as good at protecting 
fundamental rights as it we all thought it was. We kept losing cases there. So the Human Rights Act 
1998 was passed in order to 'bring rights home', to avoid people having to go to Strasbourg to 
vindicate their rights, to avoid the UK suffering embarrassing defeats there, and to enable the UK 
courts to examine alleged violations of human rights in terms that the Strasbourg court would 
understand (thus making it much more likely that, if we held that there was no violation, the 
Strasbourg court would agree - the UK loses far fewer cases in Strasbourg now). 
 
That context, of an international treaty with a supra-national court to interpret it, explains some of the 
differences between the UK model and the other models of protecting human rights in commonwealth 
countries where the Constitution does not do so - such as the Charter of Human Rights and 
Responsibilities Act 2006 of the State of Victoria in Australia or the New Zealand Bill of Rights Act of 
1990. 
 
The Human Rights Act 1998 
 
Our Human Rights Act does five main things: 
 
(1) It turns the rights set out in the ECHR into rights enforceable in UK law.  
 
It does this by making it a statutory tort for a UK public authority to act in a way which is incompatible 
with the Convention rights (s 6(1)). Anyone who would be regarded in Strasbourg as a victim can bring 
proceedings for a remedy, including damages where appropriate, or rely on the violation in 
proceedings brought against them, in the UK courts (ss 7 and 8). This includes non-human persons as 
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well as individuals, but not public authorities.  Some of our most prominent cases about property 
rights have been brought, for example, by insurance companies. 
 
The courts, too, are public authorities and therefore have to act compatibly with the Convention rights 
(s 6(3)). This means that we sometimes have to enforce those rights in actions between private 
persons - for example, when balancing the right to respect for private life enjoyed by celebrities 
against the right to freedom of expression enjoyed by newspapers and other media. We have 
therefore expanded the tort of breach of confidence to encompass privacy rights, which we seemed 
unable to do at common law (see  Campbell v MGN Ltd [2004] UKHL 22, [2004] 2 AC 457). This may be 
one reason why the Act is so unpopular with certain sections of the British media. 
 
Human rights adjudication brings challenges which were unfamiliar to UK judges, but presumably not 
to all of you who are judges from nations with a written Constitution. We have to decide how much 
weight to give to the decisions and policy judgments made by government or Parliament, whether the 
ends do justify the means, how to balance one right against another. This inevitably draws us into 
small 'p' political questions which we did not have to consider when our only tools for challenging 
governmental decisions were the law of tort or judicial review based only on illegality, procedural 
defect or Wednesbury unreasonableness. Not everyone is comfortable with this role and some worry 
that it may lead politicians to want a greater role than the very limited one they currently have in 
judicial appointments. 
 
(2) It imposes a duty to read and give effect to all forms of legislation, so far as it is possible to do so, 
in a way which is compatible with the Convention rights. 
 
This duty (in s 3(1)) of so-called conforming interpretation is something we were familiar with in 
European Union law, long before the HRA. So the higher courts, at least, had got used to reading words 
into legislation, reading words out, and other techniques of interpreting UK law so as to be compatible 
with EU law. This was always intended to be the Human Rights Act's principal means of getting round 
incompatible legislation.  
 
So it was no surprise when the government intervened in the case of Ghaidan v Godin-Mendoza [2004] 
UKHL 30, [2004] 2 AC 557. This was an action brought by a private landlord to recover possession of a 
flat from the survivor of a same sex relationship. The government argued that the statutory right to 
succeed to the tenancy ought to be enjoyed, not only by the survivor of an opposite sex cohabiting 
relationship, but also by the survivor of a same sex cohabiting relationship. Otherwise, the law would 
discriminate unjustifiably in the right to respect for the home, protected by article 8 of the Convention. 
The government also argued that the words 'living together as husband and wife' in the relevant 
statute could be interpreted so as to include a same sex couple. The majority of the House of Lords 
agreed on both points (the dissenter agreed on the first point, but thought that 'husband and wife' had 
necessarily to mean a man and a woman and could not be read in any other way).  
 
We have done even more adventurous things by way of conforming interpretation since then. But, so 
far as I know, the government has never sought to promote legislation in Parliament to overturn such 
an interpretation, which it could always do if it really wanted to. On the whole, we think that the 
government prefers the courts to solve an incompatibility problem for them, rather than to have to go 
to Parliament itself in order to do so. If the public do not like the result, they can always blame us. 
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(3) If primary legislation cannot be interpreted compatibly, it empowers the High Court and above to 
make a declaration of incompatibility. 
 
This is only a problem with primary legislation. Subordinate legislation which does not comply can 
(usually) simply be ignored as ultra vires. This happened, for example, in Re G (Adoption:  Unmarried 
Couple) [2008] UKHL 38, [2009] 1 AC 173, a case about the Northern Ireland Adoption Order, which did 
not allow for joint adoptions by unmarried couples. We found this unjustifiably discriminatory in the 
right to respect for the family life of all the parties, including the child, who were living together as a 
family unit. 
 
But we cannot ignore incompatible provisions in an Act of the UK Parliament. Parliament is still 
sovereign and can make or unmake any law. So then the High Court and above may make a declaration 
of incompatibility (s 4). This does not affect the validity of the provision, or of anything done under or 
in pursuance of it, but it sends a message to government and Parliament that we think that the 
legislation is incompatible (and - usually - that the UK would lose the case in Strasbourg). 
 
The government then has three options -  
 

¶ it can promote a fast track remedial Order in Council (under s 10), approved by Parliament, to 
amend or repeal the offending provision; it has done this three times; 
 

¶ it can promote an Act of Parliament to solve the problem - necessary when a whole new legislative 
scheme has to be devised, for example, for the recognition of transgender people in their 
reassigned gender or to replace the indefinite executive detention of only foreign suspected 
terrorists with the control order scheme which applied to everyone; 
 

¶ it can do nothing and wait to see what the Strasbourg court and the Council of Europe enforcement 
mechanism do. 

 
Thus the government and Parliament always has a choice. Parliamentary sovereignty is preserved. 
However, of the 19 or so declarations which have been made and survived the appellate process since 
the HRA came into force, only one has not been put right. That is the disenfranchisement of any 
sentenced prisoner who happens to be in prison on polling day. Strasbourg declared that this 'blanket 
ban' was a disproportionate interference with the right to vote. A Scottish court made a declaration of 
incompatibility. The government and Parliament have been dragging their feet since then. The Prime 
Minster has said that the thought of prisoners of any sort being allowed to vote makes him physically 
sick.   
 
That apart, however, government and Parliament are surely to be commended for their positive 
approach to putting right such human rights violations as we or the Strasbourg court have discovered 
in our laws. 
 
(4) Ministers promoting legislation have to state whether all provisions are compatible with the 
Convention rights. 
 
This good record may be partly because the Act makes government and Parliament partners with the 
courts in trying to protect the Convention rights. Any Ministers promoting a Bill in Parliament has to 
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state whether it is compatible and if not, why not, and why they still want to do it. They usually state 
that it is compatible,  because that is what they have been advised, but of course it may turn out that 
they are wrong. 
 
An exception was the Communications Act 2003, which contains a very wide ban on all kinds of 
political advertising in the broadcast media. There was a chamber decision in Strasbourg holding a very 
similar ban in Switzerland incompatible with freedom of expression. Freedom of political speech is 
regarded as the most important aspect of freedom of expression in a democracy.  
 
In Animal Defenders International v Secretary of State for Culture, Media and Sport [2008] UKHL 15, 
[2008] AC 1312, the House of Lords nevertheless held that the ban was justified. We thought that 
Strasbourg had not yet had an opportunity of taking into account the context in the control of election 
expenditure. We do not want our elections bought by the highest spenders. The right to free elections 
competed with the right to free speech. The case went to the Grand Chamber in Strasbourg, which 
upheld us by a slender majority of 9 to 8 (see Animal Defenders International v United Kingdom (2013) 
57 EHRR 21). Part of their reasoning was that Parliament had debated the provision in the knowledge 
of the human rights issues raised. Strasbourg, too, is more respectful of the considered decisions of 
democratically elected legislatures than it is of the decisions of other public authorities. 
 
(5) Finally, the Act requires courts and tribunals to take into account the Strasbourg jurisprudence. 
 
This is unsurprising, as the main object of the Act was to stop us losing cases in Strasbourg. But 
Strasbourg has become very unpopular in some quarters in the UK. It has been accused of 'mission 
creep', of extending some of the rights way beyond what was originally intended and agreed to by the 
member States, of denying Member States the so-called 'margin of appreciation' which ought to be 
accorded to them on issues which depend upon local economic, social and cultural conditions.  
 
It is possible to make four broad statements about how the UK courts operate this provision.  
 
If it is clear that the claimant would win in Strasbourg, he or she will generally win in the UK. Only if we 
think that Strasbourg has failed to appreciate some fundamental substantive or procedural aspect of 
UK law, or their reasoning appears to overlook or misunderstand some argument or point of principle, 
are we likely to refuse to find a breach (see Manchester City Council v Pinnock [2010] UKSC 45, [2011] 2 
AC 104. The claimant can always take the UK to Strasbourg if he or she does not like the result, but the 
government cannot do so. 
 
If it is clear that the claimant would lose in Strasbourg, he or she will generally lose in the UK courts, 
but not inevitably (see, eg, R (Al-Skeini v Secretary of State for Defence [2007] UKHL 23, [2008] 1 AC 
153). 
 
If the case is one within the margin of appreciation which Strasbourg accords to member states, then 
the UK court has to decide which organ of government should be responsible for deciding what the 
UK's answer to the problem should be - should it be the government, Parliament or the courts? Re G, 
the adoption case, was an example where we thought that we in the courts could put it right.  In R 
(Nicklinson) v Ministry of Justice [2014] UKSC 38, [2015] AC 657, a case about assisted suicide, the 
Supreme Court was divided about who should decide whether our outright ban on any sort of help to 
any sort of person who wishes to end their own life could be justified. Four thought that it should only 
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be Parliament; five thought that it was open to the court to make a declaration of incompatibility, 
telling Parliament what we thought the answer should be,  but leaving it to Parliament to make the 
final decision; but of those five, three thought that the time was not ripe, the evidence was not right, 
to make such a declaration; and two of us would have made a declaration there and then.  
 
If it is not clear what the answer in Strasbourg would be, because no case has yet been decided there, 
then we usually have to work out the answer for ourselves; we cannot wait for Strasbourg because a 
similar case may never reach them and meanwhile the claimant needs to know whether he or she has 
a remedy (see Rabone v Pennine Care NHS Foundation Trust [2012] UKSC 2, [2012] 2 AC 72). There may 
be other situations in which the UK courts are prepared to develop the rights in a distinctively UK way - 
that was certainly the expectation when the Bill was passing through Parliament. But I cannot for the 
moment think of an example. 
 
Indirectly incorporating other international human rights treaties 
 
One interesting feature of Strasbourg's approach to the Convention is its readiness to develop its 
guarantees in accordance with the development of international human rights law generally, 
specifically in other, more recent, human rights treaties. This is all part of the general approach to the 
interpretation of treaties, taking into account subsequent State practice in a way which is not 
permissible when interpreting domestic legislation. In this way, those other treaties, to which the UK is 
a party but which have not been expressly incorporated into our law, can be indirectly incorporated 
through the medium of European human rights law. I can give three illustrations from recent Supreme 
Court cases, although not all of them ended happily. 
 
First is ZH (Tanzania) v Secretary of State for the Home Department [2011] UKSC 4, [2011] 2 AC 166. 
This concerned two British citizen children of a Tanzanian woman. As British citizens they had the right 
to live in the UK, where they had been born and lived all their young lives. But their father could not 
look after them, so if their mother was deported, then they would have to go with her. We held, 
consistently with Strasbourg case law, that their right to respect for their private and family life in the 
UK had to be read in the light of article 3(1) of the United Nations Convention on the Rights of the 
Child. This requires that in any action concerning a child the best interests of the child must be a 
primary consideration - not the primary, not the only, not the paramount, but a primary consideration 
none-the-less. To uproot these children from their schools, their home, the only country they had ever 
known, was so contrary to their best interests that it could not be outweighed by the need for firm and 
fair immigration control. They were not to blame for their parents' transgressions. So their mother had 
to stay too. (Incidentally, by the time the case got to us, the Home Secretary had conceded that it 
would be a disproportionate interference in their rights to deport their mother.) 
 
Second is the two cases collectively known as Cheshire West and Chester Council v P [2014] UKSC 19, 
[2014] AC 896. Under the Mental Capacity Act 2005, people who lack the capacity to decide for 
themselves where to live cannot be placed in a setting where they are deprived of their liberty without 
safeguards to ensure that the placement is in their best interests. This legislation is the direct result of 
Strasbourg jurisprudence about the need for proper safeguards against arbitrary or abusive decisions 
when depriving people with mental disorders and disabilities of their liberty. But how to draw the 
dividing line between what is and is not a deprivation, rather than a mere restriction, of liberty? The 
Act says that this must be decided in accordance with its meaning in the Convention, that is, in 
Strasbourg. But Strasbourg had not yet had directly comparable case. 
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One of the cases was about two profoundly mentally disabled sisters, who had been removed from 
their abusive parents while still under 17. One was living in a small group home for adolescents. The 
other was living with a foster mother. Their situation was as normal as it was possible to be, given their 
disabilities. So was it to be compared with the situation of other similarly disabled people. Or was it to 
be compared with the situation of normal young adults of their age? We held that their situation was 
to be compared with normal young adults. The acid test is whether the person is completely under the 
control of those looking after her and not free to leave. By that test they were both deprived of their 
liberty. In reaching that decision, we took account (as Strasbourg had done in another context) of the 
UN Convention on the Rights of Persons with Disabilities, with its stress on non-discrimination 
between disabled and non-disabled people.  
 
The last case was R (SG) v Secretary of State for Work and Pensions [2015] UKSC 16, [2015] 1 WLR 
1449, about the so-called benefit cap. This breaks the link between the amount of benefit a household 
can receive and the minimum amount of money that the household needs to live on. They can only get 
so much, no matter how many children they have to feed, or how expensive their accommodation is to 
rent. The long term aims are beneficial, in encouraging people into work and away from long term 
dependence on benefits, but the short term consequences for the families affected are severe. The 
government accepted that it was indirectly discriminatory against women, because the families worst 
affected are lone parent families, where multiple child care responsibilities make it much harder for 
the parent to go out to work, and the vast majority of lone parent families are women. But they said 
that the long term aims justified the means.  
 
The issue that divided the court was whether we could take into account the government's duty under 
article 3(1) of the UN Convention on the Rights of the Child in deciding whether the discrimination was 
justified. Two of the five Justices held that the government had taken enough account of the interests 
of the children affected anyway; one held that they had not done so, but that this was irrelevant to the 
discrimination claim; so the case failed; one held that they had not taken enough account of the 
children's interests and this meant that the discrimination could not be justified; one agreed with that, 
but decided to go even further and hold that the common law had developed to a point where treaties 
can now become part of UK law even though they have not been expressly incorporated by 
Parliament.     
 
Of course, if he were right, that would be the solution to the problem of how we apply concepts of 
international human rights law in the courts of the United Kingdom, but somehow I don't think that he 
is going to get another two Supreme Court Justices to agree with him any time soon. And I think that 
we would probably regard it as such a momentous step that we ought to sit in a court of nine Justices 
to decide it.  
 
Meanwhile, we have to do the best we can with the Human Rights Act. The new government has, 
however, promised to repeal it. We do not yet know what their plans are for a replacement. We judges 
shall wait with interest to see what transpires and then loyally do whatever Parliament tells us to do. 
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ά/ƭƻǎƛƴƎ ǘƘŜ .ƻǊŘŜǊǎΥ /ǳǊǊŜƴǘ 5ŜǾŜƭƻǇƳŜƴǘǎ ƛƴ wŜŦǳƎŜŜκ!ǎȅƭǳƳ [ŀǿέ  
Justice John Logan, Judge of the Federal Court of Australia, Judge of the 
Supreme and National Courts of Papua New Guinea 
 
!ŘƧŀŎŜƴǘ ǘƻ ƳŜ ŀǎ L ŎƻƳƳŜƴŎŜ ǘƻ ǇǊŜǇŀǊŜ ǘƘƛǎ ǎƘƻǊǘ ǇŀǇŜǊ ƛƴ ƭŀǘŜ !ǳƎǳǎǘ ƛǎ ŀ ŎƻǇȅ ƻŦ ǘƘŜ ά{ȅŘƴŜȅ 
aƻǊƴƛƴƎ IŜǊŀƭŘέΣ ǿƛǘƘ ǘƘŜ ŦǊƻƴǘ ǇŀƎŜ ƘŜŀŘƭƛƴŜΣ ά¢ǊŀƎƛŎ 9ȄƻŘǳǎέΦ1 That lead article notes decisions in 
prospect for Australia in relation to the fate of 2,000 asylum seekers in Papua New Guinea and Nauru 
and compares and contrasts that with challenges presented by the 250,000 persons who have this year 
crossed the Mediterranean to land on the shores of Italy and Greece. September has brought with it 
accounts in the news media of clashes in Hungary between asylum seekers and authorities there.2 
 
According to the UNHCR and in respect of industrialised countries: 
 
An estimated 866,000 asylum applications were recorded in 2014, some 269,400 claims more than the 
year before (+45%). This is the fourth consecutive annual increase and the second highest annual level 
since the early 1980s.3 
 
Delving further into these statistics, one finds that the vast bulk of this increase is derived from asylum 
applications made to member states of the European Union, particularly those in Southern Europe, 
applications made to Turkey and those made to the United States or Canada. The news articles 
mentioned offer proof that, internationally, these statistics do not record a passing phenomenon. 
For Australia and New Zealand, these latest UNHCR statistics tell the opposite story, with a 23% 
reduction in claims recorded as between 2013 and 2014.5 4This reduction may very well, for Australia, 
be the result of the impact of off-shore processing and re-settlement and other measures, some which 
the current Australian government has persuaded Parliament to enact, others matters of executive 
action, via diplomacy or naval or border protection force operations, but all becoming widely known 
amongst those who would seek to arrive or persons who would seek to facilitate the arrival of others in 
Australia without visas in order to make such claims. If so, that impact is the result of high policy value 
judgements made by a Nation State. 
 
ContempƻǊŀǊȅ ŦŀƳƛƭƛŀǊƛǘȅ ǿƛǘƘ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άǊŜŦǳƎŜŜέ ƛƴ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ {ǘŀǘǳǎ ƻŦ 
Refugees done at Geneva on 28 July 1951 and the Protocol relating to the Status of Refugees done at 
New York on 31 January 1967 (collectively, the Refugee Convenǘƛƻƴύ ƻŦ ŀ άǊŜŦǳƎŜŜέс5 should not 

                                                           
1
 Friday, 28 August 2015. 

2
Asylum seekers pulled off train, throw themselves on ǘǊŀŎƪǎέΣ !./ bŜǿǎ п {ŜǇǘŜƳōŜǊ нлмрΦ 

3
 United Nations High Commission for Refugees, Asylum Trends 2014 Levels and Trends in 

Industrialized Countries: http://www.unhcr.org/551128679.html Accessed Online 27 August 2015 UNHCR Trends, p 2. 
4
 UNHCR Trends, p 8, Table 1 

5
 As affected by the 1967 Protocol, which removed geographical and temporal restrictions in the definition found in the 

1951 Refugee Convention relating to the Status of Refugees, the definition in Article 1A(2) materially defines a refugee to 
be a person who: 
άΦΦΦ ƻǿƛƴƎ ǘƻ ǿŜƭƭ-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular 
social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling 
to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his 
former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it." 
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obscure the fact that, as originally drawn, the definition was descriptive of features of the immediate 
post-Second World War , European phenomenon of displaced persons and those in Eastern Europe for 
whom the prospect of ƭƛŦŜ ōŜƘƛƴŘ ǘƘŜ άLǊƻƴ /ǳǊǘŀƛƴέ ǿŀǎ ƛƴǘƻƭŜǊŀōƭŜ ƻǊ ǿƻǊǎŜΦ .ŜŦƻǊŜ ǘƘŜ {ŜŎƻƴŘ ²ƻǊƭŘ 
²ŀǊΣ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ ŀ άǊŜŦǳƎŜŜέ ƛƴ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ ǿŀǎ ǾŜǊȅ ŘƛŦŦŜǊŜƴǘΣ ƛƴƛǘƛŀƭƭȅ ŘŜŦƛƴŜŘ ƛƴ ƧǳǊƛŘƛŎŀƭ ǘŜǊƳǎ 
by reference to membership of a group of persons effectively denied state protection and later 
reflecting a social approach which embraced only those who either de jure or de facto had lost state 
protection for one reason or another, including persecution. Before the 20th century, there was no 
ŘƛǎŎǊŜǘŜ ŎƻƴŎŜǇǘ ƻŦ ŀ άǊŜŦǳƎŜŜέ ŀǘ ŀƭƭΣ ƻƴƭȅ ǇŜǊǎƻƴǎ ƻǊ ƎǊƻǳǇǎ ƻŦ ǇŜǊǎƻƴǎ ǘƘŀǘ ŀ bŀǘƛƻƴ State, in the 
exercise of a sovereign power of border control, chose for one reason or another to admit or not to 
admit.6 
 
In the face of a continuance of individual asylum claims of the order of magnitude noted, the extent to 
which, if at all, the Refugee Convention any longer admits of feasible implementation by any or a 
particular Nation State may also give rise to other high policy value judgements. 
 
The separation of powers, adherence to which for Commonwealth member countries is emphasised by 
the Commonwealth (Latimer House) Principles on the Three Branches of Government, necessarily 
means that such high policy value judgements are not for the judiciary. Yet a role which is assigned to 
the judiciary is in adjudicating controversies which may arise as to whether, in implementing such high 
policy value judgements, one or the other or each of the other branches of government has acted 
according to law.7 
 
In Australia, in relation to asylum claims, that assigned role has been and continues at times to be 
productive of tension between the judiciary and the other branches of government. The Hon. Michael 
McHugh AC, when a judge of the High Court of Australia, pointedly remarked on this in 2002, in an 
address to the Australian Bar Association Conference.8 
 
Legislative responses or executive procedures designed to manage or even deter the seeking of asylum 
in a particular national jurisdiction, which are found to be beyond constitutional legislative competence; 
or, if valid, are nonetheless found not to authorise what the executive contends they do; create 
jurisdictional error when not followed; or which are otherwise unlawful were then and remain 
productive of such tension. These tensions are not unique to this century. They are but contemporary 
ƳŀƴƛŦŜǎǘŀǘƛƻƴǎ ƻŦ ƻƴŜ ƻŦ ǘƘŜ ²ŜǎǘƳƛƴǎǘŜǊ ǎȅǎǘŜƳΩǎ ŦƻǊƳŀǘƛǾŜ ǎǘǊǳƎƎƭŜǎ ƻŦ ǘƘŜ мтǘƘ ŎŜƴǘǳǊȅΣ ǘƘŀǘ 
between the Crown in the person of King James I of England and Lord Chief Justice Coke in relation to 
the independent exercise of judicial power and the subjection of the Crown and officers of the Crown to 
the rule of law, as determined by an independent judiciary9. 
 

                                                           
6
 J C Hathaway, The Law of Refugee Status, Butterworths, Canada, 1991, pp 2-5. 

7
 Considerations which attend these high policy value judgements were canvassed in an Australian Parliamentary 

Research Paper, The Problem with the 1951 Refugee Convention, prepared in 2000: 
http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp  
0001/01RP05#problems Fifteen years later, the considerations canvassed in that paper remain, if anything magnified by 
the current asylum seeker numbers documented by the UNHCR 
8
 M H McHugh, Tensions between the executive and the Judiciary, (2002) 76 ALJ 567. 

9
 ¢ƘŜ ƻǘƘŜǊ ŦƻǊƳŀǘƛǾŜ ǎǘǊǳƎƎƭŜ ōŜƛƴƎ ǘƘŀǘ ōŜǘǿŜŜƴ ǘƘŜ /Ǌƻǿƴ ƛƴ ǘƘŜ ǇŜǊǎƻƴ ƻŦ YƛƴƎ WŀƳŜǎ LΩǎ ǎƻƴΣ YƛƴƎ Charles I, and 

Parliament in relation to the ability of the Crown to make laws, including to raise revenue, without the advice and consent 
of Parliament 
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At ultimate appellate (High Court) level in Australia, the following outcomes offer recent examples of 
how such tension can arise: 
 
o In 2011, a conclusion that, on the true construction of the Migration Act 1958 (Cth) Migration Act), 
ǘƘŜ DƛƭƭŀǊŘ ƎƻǾŜǊƴƳŜƴǘΩǎ ǇǊƻǇƻǎŜŘ άaŀƭŀȅǎƛŀƴ {ƻƭǳǘƛƻƴέ ŦƻǊ ǘƘŜ ǘǊŀƴǎŦŜǊ ƻŦ ǳƴŀǳǘƘƻǊƛǎŜŘ ƳŀǊƛǘƛƳŜ 
arrival asylum seekers to Malaysia, which was not a signatory to the Refugee Convention, there was 
an absence of statutory authority for any such transfer.10 In Australia, it is the Migration Act which 
governs the issuing of a visa to an asylum seeker on the basis of satisfaction that he or she is a 
refugee to whom Australia has protection obligations under the Refugee Convention.11 

o In 2014, a conclusion that s 85 of the Migration Act did not authorise the Minister for Immigration 
and Border Protection to limit by instrument the number of protection visas that may be granted in a 
specified financial year.12 

o Lƴ нлмр ŀƴŘ ōȅ ǿŀȅ ƻŦ ŀ ǎŜǉǳŜƭ ǘƻ ǘƘŜ нлмп ŎŀǎŜ Ƨǳǎǘ ƳŜƴǘƛƻƴŜŘΣ ŀ ŎƻƴŎƭǳǎƛƻƴ ǘƘŀǘ ǘƘŜ aƛƴƛǎǘŜǊΩǎ 
return to the writ of mandamus which issued in that case, purportedly authorised by regulations 
ƳŀŘŜ ǳƴŘŜǊ ǘƘŀǘ !ŎǘΣ ƻŦ ŀ άƴŀǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘέ ŎǊƛǘŜǊƛƻƴ ŜƴƎǊŀŦǘŜŘ ƻƴ ǘƻ ǘƘŜ ǎǘŀǘǳǘƻǊȅ ŎǊƛǘŜǊƛŀ 
satisfaction of which otherwise obliged the granting of a Protection Visa, was unlawful. The Minister 
ƘŀŘ ǇǳǊǇƻǊǘŜŘ ǘƻ ǊŜŦǳǎŜ ŀ Ǿƛǎŀ ōŜŎŀǳǎŜ ƛǘ ǿŀǎ ƴƻǘ άƛƴ ǘƘŜ ƴŀǘƛƻƴŀƭ ƛƴǘŜǊŜǎǘέΦ13 

o LƴǘŜǊǾƛŜǿŜŘ ǎƘƻǊǘƭȅ ŀŦǘŜǊ ǘƘŜ άaŀƭŀȅǎƛŀƴ {ƻƭǳǘƛƻƴέ ŎŀǎŜ ƧǳŘƎƳŜƴǘ ǿŀǎ ƘŀƴŘŜŘ Řƻǿƴ ōȅ ǘƘŜ IƛƎƘ 
Court, the then Prime Minister, the Hon. Julia Gillard MP, was reported to have observed that the 
IƛƎƘ /ƻǳǊǘ ƘŀŘ ƳƛǎǎŜŘ ŀƴ ƻǇǇƻǊǘǳƴƛǘȅ άǘƻ ǎŜƴŘ ŀ ƳŜǎǎŀƎŜέ ŀƴŘ ǘƻ ƳŀƪŜ άŀ ǊŜŀƭ ŀƴŘ ƳŜŀƴƛƴƎŦǳƭ 
ŎƻƴǘǊƛōǳǘƛƻƴέ ǘƻ άǘƘŜ ŜǾƛƭ ƻŦ ǇŜƻǇƭŜ ǎƳǳƎƎƭƛƴƎέΦ14 

The recent cases are not all one way. CPCF v Minister for Immigration and Border Protection,15 also 
decided in 2015, exemplifies this. CPCF, the appellant (plaintiff below), was a Sri Lankan national of 
Tamil ethnicity, who claimed to be a refugee on the basis of having a well-founded fear of persecution in 
Sri Lanka. He was one of 157 other passengers on an Indian flagged vessel which had left India and was 
intercepted in the Indian Ocean within Australia's contiguous zone by an Australian border protection 
vessel crewed by officers of the Commonwealth of Australia. He had no visa entitling him to enter 
Australia. He was detained by those Commonwealth officers. They did not ask him whether he claimed 
asylum. 
 
When the Indian flagged vessel became unseaworthy, the occupants, including the appellant were 
transferred to the border protection vessel. This vessel then sailed to India, pursuant to a decision of the 
!ǳǎǘǊŀƭƛŀƴ /ŀōƛƴŜǘΩǎ bŀǘƛƻƴŀƭ {ŜŎǳǊƛǘȅ /ƻƳƳƛǘǘŜŜΣ ƻŦ ǿƘƛŎƘ ǘƘŜ aƛƴƛǎǘŜǊ ŦƻǊ LƳƳƛƎǊŀǘƛƻƴ ŀƴŘ .ƻǊŘŜǊ 
Protection (Minister) was a member. Australia did not at the time have an arrangement with India which 
would have permitted the appellant being disembarked there. Upon reaching the vicinity of India, the 
appellant and other passengers were detained on the vessel for a period until the Minister decided that 
it was not practical to disembark him there. The passengers were then taken to the Australian External 
Territory of the Cocos (Keeling) Islands where they were placed in immigration detention. 

                                                           
10

 Plaintiff M70 v Minister for Immigration and Citizenship (2011) 244 CLR 144 
11

 In the Migration Act, see s 35A as to the types of visa, s 36 as to the protection obligation criteria and s65 as to the 
obligation to grant a visa 
12

 Plaintiff S297/2013 v Minister for Immigration and Border Protection (2014) 88 ALJR 722. 
13

 Plaintiff S297/2013 v Minister for Immigration and Border Protection(2015)89 ALJR 292. 
14

 άWǳƭƛŀ DƛƭƭŀǊŘ ǾŜǊǎǳǎ ǘƘŜ IƛƎƘ /ƻǳǊǘ ŀǎ ǘƘŜ ta ǘŀƪŜǎ ŀƛƳ ŀǘ /ƘƛŜŦ WǳǎǘƛŎŜ wƻōŜǊǘ CǊŜƴŎƘέΣ ¢ƘŜ 
Australian, 2 September 2011. For an executive government viewpoint in the era when Mugh J made his observations, 
ǎŜŜΣ ¢ƘŜ IƻƴΦ t wǳŘŘƻŎƪΣ άwŜŦǳƎŜŜ /ƭŀƛƳǎ ŀƴŘ !ǳǎǘǊŀƭƛŀƴ aƛƎǊŀǘƛƻƴ [ŀǿΥ ! aƛƴƛǎǘŜǊƛŀƭ tŜǊǎǇŜŎǘƛǾŜέ όнлллύ ноόоύ ¦b{²[W 
1. 
15

 [2015] HCA 1. 
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The appellant instituted proceedings in the original jurisdiction, claiming that his detention was unlawful 
and seeking damages against the Commonwealth for false imprisonment. The Commonwealth claimed 
that the actions of its officers were lawful pursuant to s 72(4) of the Maritime Powers Act 2013 (Cth), 
which states that a maritime officer may detain a person on a detained vessel and take the person, or 
cause the person to be taken, to a place outside Australia. A case was stated for the Full Court of the 
High Court. The High Court held, by majority, that the making of a detention decision under s 72(4) was 
not subject to a procedural fairness obligation. It was further held that the detaining officer was not 
required to form any view as to the requirement for detention independent of the decision of Cabinet 
and that the detention was lawful even though there was not then an arrangement in place between 
Australia and India for the disembarking of the appellant. 
 
In Papua New Guinea, the Supreme Court last month determined that a decision by a National Court 
judge to initiate under s 57 of the PNG Constitution, an inquiry into possible violations of rights and 
freedoms entrenched in that constitution by the detention of asylum seekers at Manus Island was void 
because it was affected by a reasonable apprehension of bias.16 
 
Where a court outcome is adverse to their legislative or executive actions, the temptation for these 
other branches of government to describe the judiciary as obstructionist or to ascribe to the judicial 
branch a role it does not have is a strong one. Yet it is a temptation to be resisted if public confidence in 
the administration of justice is not to be eroded. Conversely, the temptation for the judicial branch to 
step outside an assigned role of judicial review or an exercise of appellate jurisdiction in respect of such 
review and to stray into the path consigned to the executive of merits review in respect of a particular 
claim is also to be resisted. 
 
For a judicial officer, the temptation is not remote. Collectively, asylum cases give rise to statistics but 
each one involves a human being who, if nothing else, sincerely and, in many instances, desperately 
wishes to live in the country in respect of which one is exercising judicial power. It is in the nature of 
judicial power that judges deal with specific cases, with individuals, not statistics. More often than not, 
those individuals are in court before us when we must exercise that power. The pathos of an individual 
case can make the temptation to develop innovative grounds of judicial review or interpretations of the 
reach of the Refugee Convention a strong one. Such behaviours are destructive of the legitimacy of the 
process of judicial review.17 
 
Both the sheer number of asylum cases and tensions between the branches of government have 
transformed the jurisdiction consigned to the Federal Court of Australia in relation to asylum cases over 
the last two decades. 
 
To understand the transformation which has occurred, it is first necessary to provide some brief detail 
as to the distribution of power under the Australian Constitution and the exercise of judicial power 
under that constitution. 
 

                                                           
16

 Independent State of Papua New Guinea v The Transferees, SCA No 31 of 2014, 5 August 2015. Earlier this month, the 
Supreme Court of PNG heard another case relating to the Manus Island Detention Centre: SCRef 1/2014 Special Reference by 
Principal Legal Adviser to National executive Council; Re Manus Island Centre. 
17

 Attorney-General (NSW) v Quin (1990) 170 CLR 1 at 38. 
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At the national level in Australia, the separation of powers is formalised in the Constitution.18 Judicial 
power can only be conferred upon and exercised by the High Court of Australia, other courts created by 
the Parliament and State courts invested with federal jurisdiction.19 Entrenched in the Constitution by s 
трόǾύ ƛǎ ŀƴ ƻǊƛƎƛƴŀƭ ƧǳǊƛǎŘƛŎǘƛƻƴΣ ŜȄŜǊŎƛǎŀōƭŜ ōȅ ǘƘŜ IƛƎƘ /ƻǳǊǘ ƛƴ ŀƴȅ ƳŀǘǘŜǊ άƛƴ ǿƘƛŎƘ ŀ ǿǊƛǘ ƻŦ 
aŀƴŘŀƳǳǎ ƻǊ ǇǊƻƘƛōƛǘƛƻƴ ƻǊ ŀƴ ƛƴƧǳƴŎǘƛƻƴ ƛǎ ǎƻǳƎƘǘ ŀƎŀƛƴǎǘ ŀƴ ƻŦŦƛŎŜǊ ƻŦ ǘƘŜ /ƻƳƳƻƴǿŜŀƭǘƘέΦ ¢ƘŜ 
Minister administering the Migration Act, each of his delegates and a member of an administrative 
ǘǊƛōǳƴŀƭ ǊŜǾƛŜǿƛƴƎ ŀƴȅ ǎǳŎƘ ŘŜŎƛǎƛƻƴ ƻƴ ǘƘŜ ƳŜǊƛǘǎ ŀǊŜ ŜŀŎƘ άƻŦŦƛŎŜǊǎ ƻŦ ǘƘŜ /ƻƳƳƻƴǿŜŀƭǘƘέ ŦƻǊ ǘƘŜ 
purposes of this entrenched judicial review jurisdiction. It is not within the legislative competence of the 
Australian Parliament alone to abolish this jurisdiction.20 
 
A principal, if not the principal, reason for the creation of the Federal Court of Australia in 1976 was to 
liberate the judges of the High Court from the exercise of original jurisdiction and the more routine 
ŀǇǇŜŀƭǎ ŦǊƻƳ ǘƘŜ ŜȄŜǊŎƛǎŜ ƻŦ ǘƘŀǘ ƧǳǊƛǎŘƛŎǘƛƻƴ ŀƴŘ ǘƻ ŀƭƭƻǿ ǘƘŜƳ ǘƻ ŎƻƴŎŜƴǘǊŀǘŜ ǳǇƻƴ ǘƘŜ IƛƎƘ /ƻǳǊǘΩǎ 
ǊƻƭŜ ŀǎ !ǳǎǘǊŀƭƛŀΩǎ ǳƭǘƛƳŀǘŜ ŀǇǇŜƭƭŀǘŜ ŎƻǳǊǘ ŀƴŘ ƛƴ ǘƘŜ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ƳŀƧƻǊ ŎƻƴǘǊƻǾŜǊǎƛŜǎ ŀǊƛǎƛƴƎ 
under the Constitution or involving its interpretation. 
 
In relation to the judicial review of decisions of officers of the Commonwealth, this liberating was 
originally achieved by the conferring21 on the Federal Court of a procedurally liberalised judicial review 
jurisdiction in respect of the vast bulk of administrative decisions made by officers of the 
Commonwealth under statute and then by the consigning2322 to the Federal Court of most of the 
judicial review jurisdiction also exercisable by the High Court in its original jurisdiction. 
 
Neither of these original measures is now a source of original jurisdiction for the Federal Court in 
respect of asylum cases. Commencing in 1994 with the commencement of a 1992 statute which 
withdrew from the Court the original jurisdiction conferred by these measures and, in substitution, 
conferred on the Court a judicial review jurisdiction with restricted grounds of review,23 Parliament has 
endeavoured, within what it saw as the limits of its legislative competence, to restrict recourse to an 
exercise of judicial power in respect of refugee cases. This was followed by further legislative 
amendments to the Migration Act, which introduced privative clauses. These privative clauses have 
been narrowly construed by the High Court.24 The effect of these cases is that a private clause is not 
effective to withdraw from an applicant the ability to invoke the original jurisdiction conferred on the 
High Court by s 75(v) of the Constitution. 
 
The fate of the privative clause response by the Parliament was to create a situation whereby unless the 
role of the High Court as an ultimate appellate court was to be overwhelmed by the number of cases 
                                                           
18

 Chapter I is concerned with the Parliament, Chapter II, the Executive and Chapter III, the Judiciary. At 
this general level of abstraction, the Australian Constitution is similar to that of the United States. A fundamental difference, 
ŀǇŀǊǘ ŦǊƻƳ ǘƘŜ ŀōǎŜƴŎŜ ƻŦ ŀ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭƭȅ ŜƴǘǊŜƴŎƘŜŘ ά.ƛƭƭ ƻŦ wƛƎƘǘǎέΣ ƛǎ ǘƘŀǘΣ ƛƴ !ǳǎǘǊŀƭƛŀΣ ǳƴƭƛƪŜ ƛƴ ǘƘŜ United States, there 
is provision for a system of responsible government on the Westminster model whereby Ministers must be members of a 
House of Parliament and are responsible to Parliament. 
19

 s 71, Australian Constitution. 
20

 Abolition would require constitutional amendment, which entails both the passage of amending 
legislation and the approval of the amendments by popular referendum in the manner specified in s 128 of the Constitution. 
21

 Via the Administrative Decisions (Judicial Review) Act 1977 (Cth). 
22

 Via s 39B(1A) of the Judiciary Act 1903 (Cth). 
23

 s 33, Migration Reform Act 1992 (Cth), commencement deferred to 1 September 1994 by s 5 of the 
Migration Laws Amendment Act 1993 (Cth). 
24

 Plaintiff S157/2002 v Commonwealth of Australia (2003) 211 CLR 476; see also Bodruddazza v Minister  
for Immigration and Multicultural Affairs (2007) 228 CLR651 
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brought in its s 75(v) original jurisdiction by asylum seekers, it was necessary for pragmatic reasons that 
a like original jurisdiction in respect of asylum cases be conferred on another court. The number of cases 
would also have overwhelmed the myriad of other jurisdictions exercised by the Federal Court. The 
position which now prevails is that a judicial review jurisdiction akin to that found in s 75(v) of the 
Constitution is exercised by the Federal Circuit Court on unrestricted jurisdictional error grounds in 
respect of asylum cases decided by a merits review tribunal25 with an appeal as of right to the Federal 
Court. 
 
The present situation is unorthodox in the sense that the Federal Circuit Court is an inferior court of 
record and the judicial review jurisdiction it exercises in relation to refugee (and other migration) cases 
is akin to the jurisdiction to issue prerogative writs, historically the province of superior courts. Further, 
in the absence of a direction from the Chief Justice of the Federal Court based on the importance of an 
issue raised by a particular case, the appellate jurisdiction of the Federal Court in an appeal from the 
Federal Circuit Court is exercised by a single judge of the Federal Court, rather than a Full Court 
constituted by three or, occasionally, five judges. In each instance, necessity derived from the sheer 
volume of cases and their propensity to skew the ability to deal with other jurisdictions has proved the 
occasion for this unorthodox provision for the exercise of judicial power. 
 
¢ƘŜǊŜ ƛǎ ƴƻ ŀǇǇŜŀƭ ŀǎ ƻŦ ǊƛƎƘǘ ŦǊƻƳ ǘƘŜ ŜȄŜǊŎƛǎŜ ƻŦ ǘƘŜ CŜŘŜǊŀƭ /ƻǳǊǘΩǎ ŀǇǇŜƭƭŀǘŜ ƧǳǊƛǎŘƛŎǘion. Appeals to 
the High Court of Australia lie only by special leave. In asylum applicant cases, where an applicant in 
Ƴƻǎǘ ŎŀǎŜǎ ŀǇǇŜŀǊǎ ƛƴ ǇŜǊǎƻƴΣ ǘƘŜ IƛƎƘ /ƻǳǊǘΩǎ ǇǊŀŎǘƛŎŜ ƛǎ ǘƻ ŘŜŀƭ ǿƛǘƘ ǘƘŜǎŜ ŎŀǎŜǎ ƻƴ ǘƘŜ ǇŀǇŜǊǎ 
without an appearance in person. 
 
Even though, for Australia, the number of asylum applicants has declined of late, that decline has not 
yet translated into a decline in judicial workload in respect of such cases. There is always a lag between 
the lodging of an asylum application, the exhausting of merits review rights, the hearing and 
determination of judicial review applications and the lodging of appeals to the Federal Court and any 
ǎǳōǎŜǉǳŜƴǘ ǎǇŜŎƛŀƭ ƭŜŀǾŜ ŀǇǇƭƛŎŀǘƛƻƴǎΦ {ƻ ŀ ŎƻƴǎƛŘŜǊŀōƭŜ ƴǳƳōŜǊ ƻŦ ŎŀǎŜǎ ƛƴ ǘƘŜ CŜŘŜǊŀƭ /ƻǳǊǘΩǎ ŎǳǊǊŜƴǘ 
appeal list consist of appeals from the Federal Circuit Court in judicial review of asylum application 
decisions made by a merits review tribunal or other executive government official. 
Even allowing for the use of historically unorthodox ways of constituting courts for the exercise of 
judicial power, there remains a substantial opportunity cost in terms of the allocation of judicial 
resources to deal with asylum seeker cases. In terms of public funds, to this cost must be added the cost 
of providing interpreter services and the cost of legal representation for the Minister. 
Both by virtue of their volume and the ingenuity of legal practitioners and legislative draftsmen, the 
asylum seeker cases have occasioned much development in Australian administrative law as well as 
exploring the ambit of Commonwealth legislative competence and executive power in relation to 
migration, external, affairs and border control. Notwithstanding, for Australia, a recent fall in the 
number of asylum seeker applications, the course of international events suggests that there is 
nonetheless every prospect that this jurisprudential development and exploring will continue. The 
extent to which that prospect comes to pass may depend on high policy value judgments about the 
Refugee Convention which lie beyond the remit of the judiciary to make. 
 

 BACK TO CONTENTS PAGE 

                                                           
25 Previously the Refugee Review Tribunal the members and role of which was, on and from 1 July 2015,  

taken over by the Administrative Appeals Tribunal. 
 



 ά/ƭƻǎƛƴƎ ǘƘŜ .ƻǊŘŜǊǎΥ /ǳǊǊŜƴǘ 5ŜǾŜƭƻǇƳŜƴǘǎ ƛƴ wŜŦǳƎŜŜ and !ǎȅƭǳƳ [ŀǿέ  
By Hon. Mr Justice Patrick Kiage, Judge of the Court of Appeal, Kenya 
 
Introduction 
 
The Right to Seek and Enjoy Asylum 
 
In 1948, profoundly influenced by the atrocities of World War II, the right to seek and enjoy asylum 
from persecution became human right number 14 of the Universal Declaration of Human Rights 
(UDHR). In particular, the non-admission policy, which had been adopted by many states in relation 
to German Jews, Roma and others in the 1930s, had catastrophic consequences because Jews and 
others found nowhere to seek asylum. Any individual should be granted the right to enter the 
territory of another state to apply for protection. Moreover, it followed logically from several of the 
other principles embodied in the UDHR that the international community should request countries to 
afford the right to seek asylum to individuals who were subject to violations of the human rights 
listed in the UDHR. Otherwise people would, in some cases, be less inclined to stand up for their 
rights and to further develop the international respect for human rights norms. The right to seek 
asylum was reaffirmed at the 1993 UN World Conference on Human Rights in Vienna, and it is part of 
the draft EU Charter on Fundamental Rights. 
 
The 1951 Convention Relating to the Status of Refugees is the foundation of international refugee 
ƭŀǿΦ Lǘ ŘŜŦƛƴŜǎ ŀ άǊŜŦǳƎŜŜέ ŀǎ ǎƻƳŜƻƴŜ ǿƘƻ Ƙas a well-founded fear of persecution because of 
his/her race, religion, nationality, membership in a particular social group, or political opinion; is 
outside his/her country of origin; and is unable or unwilling to avail him/herself of the protection of 
that country, or to return there, for fear of persecution.  
 
The Convention thus sets minimum standards for the treatment of persons who are found to qualify 
for refugee status. Because the Convention was drafted in the wake of World War II, its definition of 
a refugee focuses on persons who are outside their country of origin and are refugees as a result of 
events occurring in Europe or elsewhere before 1 January 1951. As new refugee crises emerged 
during the late 1950s and early 1960s, it became necessary to widen both the temporal and 
geographical scope of the Refugee Convention. Thus, a Protocol to the Convention was drafted and 
ŀŘƻǇǘŜŘΦ ¢ƘŜ tǊƻǘƻŎƻƭ ƭƛŦǘŜŘ ǘƘŜ ǘƛƳŜ ŀƴŘ ƎŜƻƎǊŀǇƘƛŎ ƭƛƳƛǘǎ ŦƻǳƴŘ ƛƴ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΩǎ ǊŜŦǳƎŜŜ 
definition.1 
 
One of the main challenges to refugee protection is refugee emergencies. Refugee emergencies are 
ǘƛƳŜǎ ƻŦ ŎǊƛǎƛǎ ŦƻǊ ǘƘŜ ǊŜŦǳƎŜŜǎ ŀƴŘ ƻŦǘŜƴ ŦƻǊ ǘƘŜ ŎƻǳƴǘǊȅ ƻŦ ŀǎȅƭǳƳΦ ¦bI/wΩǎ ǿƻǊƪƛƴƎ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ŀ 
refugee emergency is any situation in which the life or wellbeing of the refugees will be threatened 
unless immediate and appropriate action is taken, and which demands an extraordinary response 
and exceptional measures.2  
 
More important than the definition is the ability to recognize quickly the development of a situation 
in which an extraordinary response will be required. Lives are at stake and a speedy response is 

                                                           
1 1967 Protocol to the Convention on the Status Relating to Refugees. 
2
 άRefugee Protection: A Guide to International Refugee Lawέ ¦bI/w ǿŜōǎƛǘŜΦ 
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essential. The country of asylum may be under tremendous pressure, and often under media 
scrutiny, and may not have had experience in handling the arrival of large numbers of hungry, sick, 
wounded or frightened people. 
 
Refugee emergencies almost always occur in the context of armed conflict and, in that sense, can be 
seen as an emergency within a larger catastrophe. The aim of emergency response is to provide 
protection and ensure that the necessary assistance reaches people in time. The country of asylum is 
responsible for the safety of, assistance to, and law and order among refugees on its territory. 
Governments often rely on the international community to help share the financial burden; UNHCR 
provides assistance to refugees at the request of governments.  
 
As from April 2015, there was a rising number of migrants and refugees crossing to the European 
Union (EU) across the Mediterranean Sea and the Balkans from Africa, Middle East and South Asia. A 
number of boats heading to Europe sank in the Mediterranean Sea with a death toll of over 1,000 
people. Many of them were fleeing poverty stricken homelands or war torn countries. The entry 
points were mainly Italy, Greece, Hungary, Spain/Morocco and France. The countries affected by the 
crisis include Austria, Bulgaria, Croatia, Czech Republic, Germany, Hungary, Latvia, Poland, Italy and 
Slovakia. 
 
Some countries have embraced the migrants while others resorted to closing their borders and 
locking out those fleeing from their countries of origin. 
 
Countries Implementing Border Closures 
 
Non-Arrival and Non-Admission Policies 
New trends developed in the international refugee regime as a result of the increase in the number 
of asylum seekers in the late 1980s and early 1990s. In particular, the United States and countries in 
Western Europe introduced a non-arrival or non-entry policy in order to create barriers for the new 
influx of asylum seekers. In the first period starting in the late 1980s, these policies developed with a 
multi-faceted approach: visa requirements combined with carrier sanctions (today used by most 
OECD countries); the creation of international zones in airports (France); isolation of applicants and 
processing of applications for asylum at military bases abroad (the United States in the case of the 
Haitians at the Guantanamo base in Cuba 
 
bƻǘǿƛǘƘǎǘŀƴŘƛƴƎ ǘƘŜ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŎƻƴŘŜƳƴŀǘƛƻƴ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΩ ǊŜǇŀǘǊƛŀǘƛƻƴ ǇƻƭƛŎȅΣ ƴŀǘƛƻƴǎ 
around the world are increasingly following suit by moving the locus of border enforcement efforts 
beyond their terrestrial borders and floating such borders into the sea or landing them on territories 
of foreign countries, in an effort to halt the flow of refugees.3 In the European Union, some Member 
States have begun the process of externalizing the EU borders by leveraging the EU joint external 
border guard agency (FRONTEX) to intercept and repatriate thousands of migrants caught at sea 
while desperately ŀǘǘŜƳǇǘƛƴƎ ǘƻ ǊŜŀŎƘ LǘŀƭȅΣ aŀƭǘŀΣ DǊŜŜŎŜΣ ƻǊ {ǇŀƛƴΩǎ /ŀƴŀǊȅ LǎƭŀƴŘǎΦ4  
 

                                                           
3 See, e.g., The Haitian Center for Human Rights, Case 10.675 Pp 183ς88; Ninette Kelley, International Refugee Protection 
Challenges and Opportunities, мф LƴǘΩƭ WΦ wŜŦǳƎŜŜ [Φ плмΣ пмф όнллтύΤ IŀǊƻƭŘ IƻƴƎƧǳ YƻƘΣ ¢ƘŜ άIŀƛǘƛ tŀǊŀŘƛƎƳέ In United 
States Human Rights Policy, 103 Yale L.J. 2391, 2394 (1994). 
4 See the official FRONTEX website For a description of current initiatives aimed at deterring migration by sea to the EU 
southern states, , http://www.frontex.europa.eu/  
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EU Member States with borders in close proximity to Africa (such as Spain) have entered into 
agreements with nations with large emigrant populations (such as Senegal and Mauritania) in order 
to shift responsibility for refugee flows onto already overburdened developing nations.5 Nations with 
large emigrant populations have little choice but to enter into immigration agreements with EU 
Member States, since development funding or visa-allotment is often tied to acceptance of these 
agreements. 
 
In addition, the global focus on securitization and enforcement has weakened the refugee protection 
regime, particularly the obligations of the 1951 United Nations Convention Relating to the Status of 
Refugees.6  
 
The European Union, like the United States, has cast a wide net in its multifaceted approach to 
deterring migrants and refugees alike from reaching its land borders. EU Member States no longer 
wait for refugees to seek protection at their borders. Rather, the European Union proactively sends 
its forces directly into refugee sending nations (whether by stationing officers at airports or ships in 
the sending-ƴŀǘƛƻƴΩǎ ǿŀǘŜǊǎύ ƛƴ ƻǊŘŜǊ ǘƻ ǇǊŜǾŜƴǘ ǘƘŜƛǊ ŎƛǘƛȊŜƴǎ ŦǊƻƳ ŦƭŜŜƛƴƎ ǘƻ ƛǘǎ aŜƳōŜǊ {ǘŀǘŜǎΦ7 
Individual Member States also negotiate agreements with refugee-producing nations, so that any 
refugees actually landing on EU soil can quickly be sent south again.  
 
Indeed, some of the techniques for blocking access to the European Union bear striking similarities to 
ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΩ ŀǇǇǊƻŀŎƘ ǘƻ ƛǘǎ ǿŀǊ ƻƴ ǘŜǊǊƻǊΦ8 As in the war on terror, much of the EU border 
externalization is carried out through informal agreements that are not subject to public scrutiny or 
parliamentary review. FRONTEX operates with little transparency, oftentimes engaging in actions 
abroad that would be impermissible on European soil.9 
 
¢ƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩǎ ƛƳǇƻǎƛǘƛƻƴ ƻŦ ŀ ǳƴƛŦȅƛƴƎ ǊŜŦǳƎŜŜ ǇǊƻǘŜŎǘƛƻƴ ǊŜƎƛƳŜ ǘƘǊƻǳƎƘƻǳǘ ƛǘǎ ǘǿŜƴǘȅ-
seven Member States and its attempt to seal off its southern water borders from Africa similarly 
undermines access to protection just as the U.S. interdiction policy undermines access to 
international protection for Haitian boat people.10  
 
¢ƘŜ ¦bI/w ŘŜŦƛƴŜǎ ƛƴǘŜǊŎŜǇǘƛƻƴ ŀǎ άŜƴŎƻƳǇŀǎǎƛƴƎ ŀƭƭ ƳŜŀǎǳǊŜǎ ŀǇǇƭƛŜŘ by a State outside its 
national territory in order to prevent, interrupt or stop the movement of persons without the 

                                                           
5 In 2007, Amnesty International reported that Morocco engaged in unlawful expulsions of refugees, asylum seekers, and 
migrants. Amnesty International, Amnesty International Report 2007τMorocco/Western Sahara, 
May 23, 2007, available at http://report2007.amnesty.org/eng/Regions/Middle-East-and-North-Africa/Morocco-Western-
Sahara. 
6 Convention Relating to the Status of Refugees, July 28, 1951, 19 U.S.T. 6260, 189 U.N.T.S. 137. 
7 James C. Hathaway, Harmonizing for Whom? The Devaluation of Refugee Protection in the Era of European Economic 
LƴǘŜƎǊŀǘƛƻƴΣ нс /ƻǊƴŜƭƭ LƴǘΩƭ [ΦWΦ тмфΣ тно όмффоύΦ 
8 Ratna Kapur, Travel Plans: Border Crossings and the Rights of Transnational Migrants, 18 Harv. Hum. Rts. J. 107, 134 (2005). 
!ǎ ƴƻǘŜŘ ōȅ wŀǘƴŀ YŀǇǳǊΣ άǘƘŜ ƴŜǿ Ψ²ŀǊ ƻƴ ¢ŜǊǊƻǊƛǎƳΩ Ƙŀǎ ŎǊŜŀǘŜŘ space for a more strident and alarming response to the 
global movements of people, redǳŎƛƴƎ ƛǘ ŀǘ ǘƛƳŜǎ ǘƻ ƴƻǘƘƛƴƎ ƳƻǊŜ ǘƘŀƴ ŀƴ ŜǾƛƭ ǘƘǊŜŀǘΦέ  
9 See Press Release, FRONTEX, Frontexς UNHCR: reinforced cooperation, available at 
http://www.frontex.europa.eu/newsroom/news_releases/art39.html. 
10 Wies Maria Maas, άFleeing to Europe: Europeanization and the Right to Seek Refugee StatusΣέ 9 (Institute of Social Studies, 
Working Paper No. 454, 2008). 
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required documentation from crossing international borders by land, air or sea and making their way 
to the country of prospective destinatƛƻƴΦέ11 
France recently closed its borders with Italy to block asylum seekers. The French parliament voted 
through a new law at the end of May which allows the authorities to expel asylum seekers more 
easily.12 
 
In June 2015 Switzerland threatened to temporarily close its border with Italy to migrants. 
 
Hungary finished construction of a fence on its southern border with Serbia in late August 2015 which 
consists of three strands of NATO razor wire, and is 175 kilometres long. The next phase involves 
construction of a wire fence which will be approximately 4 meters high. The will deploy 9,000 police 
to keep illegal migrants out. 
 
Bulgaria built a fence along its border with Turkey to prevent migrants from crossing through its 
territory in order to reach other EU countries. The fence is equipped with infrared cameras, motion 
sensors, wire and is monitored by the army.13 
 
In April 2015, Kenya announced it will proceed with plans to build a wall along its porous border with 
Somalia to stem the flow of illegal immigrants and security threats into the country, in response to 
the Garissa terrorist attack.14  
 
The major reasons fronted for border closures include: the threat of terrorism, safety of citizens of 
the asylum state, safety of immigrant children, lack of sufficient resources, voter fraud and even 
racism.15 
 
Refugees versus Migrants Narrative: Who exactly is currently arriving in Europe? 
 
Articles 1(2) of the 1969 OAU Convention Governing the Specific Aspects of Refugee Problem in 
Africa expands the definition to include victims of: 

i. External aggression 
ii. Occupation 
iii. Foreign domination  
iv. Events seriously disturbing public order in either part or whole of the country. 
v. The Kenyan Refugee Act 2006 combines both definitions at section 3. 

 
Migrant workers are defined in article 1.1 (a) of the UN Convention on the Rights of Migrants as 
people engaged in a remunerated activity in a State of which he or she is not a national. As such it 
should be understood as covering all cases where the decision to migrate is taken freely by the 

                                                           
11 UNHCR, Interception of Asylum-Seekers and Refugees: The International Framework and Recommendations for a 
Comprehensive Approach, p23, U.N. Doc. EC/50/SC/CRP.17 (June 9, 2000). 
12

 http://www.theguardian.com/world/2015/jun/16/italy-forcible-removal-eu-mediterranean-migrant-crisis-french-border-
refugees.  
13

 http://www.nytimes.com/2015/04/06/world/europe/bulgaria-puts-up-a-new-wall-but-this-one-keeps-people-
out.html?_r=0  
14

 http://www.telegraph.co.uk/news/worldnews/africaandindianocean/kenya/11556269/Kenya-erects-a-wall-along-border-
with-Somalia-to-keep-out-al-Shabaab.html 
15

 http://www.breitbart.com/big-government/2014/07/08/8-reasons-to-close-the-border-now/  

http://www.theguardian.com/world/2015/jun/16/italy-forcible-removal-eu-mediterranean-migrant-crisis-french-border-refugees
http://www.theguardian.com/world/2015/jun/16/italy-forcible-removal-eu-mediterranean-migrant-crisis-french-border-refugees
http://www.nytimes.com/2015/04/06/world/europe/bulgaria-puts-up-a-new-wall-but-this-one-keeps-people-out.html?_r=0
http://www.nytimes.com/2015/04/06/world/europe/bulgaria-puts-up-a-new-wall-but-this-one-keeps-people-out.html?_r=0
http://www.breitbart.com/big-government/2014/07/08/8-reasons-to-close-the-border-now/
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individual concerned, for reasons of 'personal convenience' and without intervention of an external 
compelling factor (www.unesco.org, n.d.) 
 
The reason for such distinction is that the narrative changes depending on the usage of the word. 
 
 

 
By closing the borders, asylum seekers and refugees are denied the international protection they 
desperately seek therefore going against the principle of non-refoulement.16 For migrants the 
consequences of deportation are not as heavy as those of refugees whom deportation is a matter of 
life or death. 
 
Effects and Consequences of Border Closures 
 
Asylum seekers and refugees are denied the international protection they desperately seek. By lumping 
asylum seekers and refugees with migrants, they all suffer deportation, which puts the former at risk of 
death while the latter do not face such risk in the country of origin. 
 
In Hungary there are new regulations, in combination with the other amendments made to the 
asylum law in August, which seriously impede access to asylum in Hungary. As a result of the legal 
cƘŀƴƎŜǎΣ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ŘŜŎƭŀǊŜŘ ŀ ǎǘŀǘŜ ƻŦ ŜƳŜǊƎŜƴŎȅ ƻƴ {ŜǇǘŜƳōŜǊ мс ŘǳŜ ǘƻ άƳŀǎǎ 
ƛƳƳƛƎǊŀǘƛƻƴΦέ The new border regime has three key elements: 
¶ It restricts access to asylum in Hungary for those who enter from Serbia and permits quick 

returns of asylum seekeǊǎ ǘƻ {ŜǊōƛŀ ƻƴ ǘƘŜ ƎǊƻǳƴŘ ǘƘŀǘ ƛǘ ƛǎ ŘŜŜƳŜŘ ŀ άǎŀŦŜ ŎƻǳƴǘǊȅέ ŦƻǊ ŀǎȅƭǳƳ 
seekers;  

¶ National authorities are allowed to declare a state of emergency and close border crossing 
points. They have already taken that step in four counties with the crossing points; and 

¶ Irregular entry is now a criminal offense, allowing authorities to imprison people who cross the 
border irregularly for up to eight years, deport them, and bar their reentry. 

 
This means criminal proceedings related to irregular border crossing or destruction of the fence will 
take precedence over other procedures, including adjudicating asylum claims.17 The resources used in 
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 Article 33 of the Convention Relating to the Status of Refugees provides that  all countries must respect the principle of 
non-refoulement, which includes: 1. Not returning asylum seekers or refugees to a place where their life or liberty would be 
at risk; 2. Not preventing asylum seekers or refugeesτeven if they are being smuggled or traffickedτfrom seeking safety in a 
country, if there is a chance of them being returned to a country where their life or liberty would be at risk; 3. Not denying 
access to their territory to people fleeing persecution who have arrived at their border (access to asylum). 
17

 https://www.hrw.org/news/2015/09/19/hungary-new-border-regime-threatens-asylum-seekers. 

Refugee  Migrant 

Flee armed conflict or persecution 
 

Choose to move to improve the lives by 
finding work, education, family reunion etc. 

Cross national borders to  seek  safety in nearby 
countries  because it is too dangerous to return 
home 

If they choose to return home, they will 
ŎƻƴǘƛƴǳŜ ǘƻ ǊŜŎŜƛǾŜ ǘƘŜƛǊ ƎƻǾŜǊƴƳŜƴǘΩǎ 
protection. 

Internationally recognized and Protected in 
international  law 

Individual states deal with them under  
immigration laws and processes 
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building the fences and the walls to keep those fleeing away would have been used to assist them 
rather than keep them away. 
 
Disobedience of the international principle of Non-refoulement. In recent years, European 
governments have used return as a tool to gain political advantage by appearing tough on asylum at 
the expense of fairness and efficiency. The drive to return has led to an increased use of detention in 
the case of asylum seekers whose cases have been rejected for unreasonably long and even 
indefinite periods of time to prevent absconding. It has also led to destitution for many asylum 
seekers whose cases have been rejected, from whom all types of support are withdrawn as an 
incentive to return. Even where it is recognized by the host country that an individual cannot be 
returned many of those whose applications have been rejected do not receive a legal status and find 
themselves in a limbo situation without the right to work to earn a leaving and without state support. 
The result is that asylum seekers whose applications have been rejected form a growing segment of 
vulnerable, poor and marginalized people in European societies.18 
 
Human suffering as some of the people fleeing resort to getting harmed or even to harming 
themselves in a bid to crossing over to their country of desire. For example when dozens of refugees 
tried to escape police officers at a Hungarian camp on, one camerawoman decided to get involved. 
While she was filming a father, holding a child in his arms, she tripped both of them.19 Some people 
also burn their palms in order to destroy their fingerprints such that their data cannot be included in 
the system of the country of arrival as their plan is to move on to another country.20 
 
It provides a breeding ground for smugglers who capitalize on the desperation of those fleeing and 
they end up risking the lives of those they transport resulting in a number of deaths.21 
 
The migrant narrative is entrenched on to the locals of the countries that close the borders. The 
citizens of such countries do not see them as fellow human beings but as people who will come into 
the country and strain the resources of those citizens and result in higher taxes to cater for them. 
 
Overstretching of police resources who are deployed to keep those fleeing at bay.22 This effectively 
means that there are less policemen available to cater to ensuring the safety of the rest of the 
citizenry. 
 
The various countries lose out on human resource. For example if they move on to another country 
that embraces them and they get to start a new life in that country, they would use their skills to 
build the economy of their new found home.  
 
Condemnation from the UN, human rights bodies and political associations as the procedure is 
carried out inhumanely 
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 ΨThe Return of Asylum Seekers Whose Applications Have Been Rejected in EuropeΩ European Council on Refugees and Exiles 
P. 5, June 2005 PP3/06/2005/EXT/PC. 
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 https://www.washingtonpost.com/news/worldviews/wp/2015/09/08/watch-a-hungarian-camerawoman-trips-refugees-
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